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AUTHOR'S PREFACE 



This book on "The Principles of Constitutional Govern- 1 
' is based on lectures which weJC delivered in the year ^ 
■ 1913-14 before the students of The Peking University. The 
author has been led to publish them in book form because of 
his belief that they might possibly contribute toward the 
answer to the question — What are the essentials of con- 
stitutional government? As legal adviser of the Chinese 
Government at a critical perioti in the history of the country, 
he was called upon to answer this question and to endeavor 
to answer it in such a way that the answer would be meas- 
urably clear to a people who had had no experience with 
constitutional government. Even the leaders of political 
thought in China at that time had but a theoretical knowl- 
edge of the subject. Their conclusions were for the most 
part derived from the study of constitutions framed for 
countries whose conditions and traditions were very different 
from those in the country (or which they were essaying to 
act. The great mass of the Chinese people, even including 
the educated classes, had little if any idea as to the mcanii^ 
or significance of constitutional government. 

Because of the fact that the following pages were prepared 
for the purpose of presenting the problem of constitutional 
government to a people wholly unacquainted with its mean- 
ing, it is hoped that the volume will be found useful as a 
text-book for beginners in the study of the subjects in colleges 
and bigh-school classes. 

In the appendices will he found the constitution of the 
United States, and translations of those of Germany, Belgium, 
and Japan, and the most important of the constitutional 
laws of Prance, as contained in Modem CoTistiltilions, by 
Prof. W. F. Dodd, and reprinted by the courtesy of the 
P'SUthor and the University of Chicago Press. The reasons 
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for the choice of these particular constitutions are as fol- 
lows: The constitutions of the United States and Ger- 
many set forth the fundamental laws of a republic and a 
monarchy which have adopted the "Presidential System" 
of government. The constitutional laws of France endeavor 
to provide in a republic for the "Cabinet System." The 
constitution of Belgium has been selected because of the 
influence which it has had on the subsequent political de- 
velopment of Europe. Japan's constitution is interesting 
both because it is the latest of the important constitutions 
of the world, and because it is at the same time the conse- 
quence of the first attempt of an Asiatic people to replace 
autocratic by constitutional government. The fact that the 
Japanese constitution has been practically unamended during 
the twenty-seven years of its life is a tribute both to the 
ability of those who drafted it and to the political genius of 
the people who are governed by it. 

The author's indebtedness is gratefully acknowledged to 
his colleague, Prof. W. W. Willoughby, both for reading his 
manuscript and for many helpful and valuable suggestions. 
The author is indebted greatly also to Professor Ogg's The 
Governments of Europe. This indebtedness is much greater 
than either the text or the foot-notes would indicate. 

Frank J. Goodnow. 

Tub Johns Hopkins University, ApnZ, 1916. 
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The idm of the Harper's Citizen's Series is to supply a. series 
cS volumes which will serve both as test-books for college 
and university class-rooni use, and as interesting and instruc- 
tive treatises for the general reader. The criteria of a good 
text-book are, indeed, not different from those of a satis- 
factory treatise for the general reader. In both the aim is 
to present in clear and logical form the essential principles 
which furnish the basis for, and give scientific consistency 
and unity to. the subject which is treated. 

In this series the publishers, editors, and authors will co- j 
operate in the preparation of a number of volumes which, 
while not fixed in number, will constitute a unity by reason 
of their harmony of purpose and their similarity in mode 
of treatment. 

The general purpose of the volumes is indicated by the title 
"Citizen's Series." They will each discuss a subject, an ade- 
quate knowledge of which is indispensable to good citizenship: 
—a topic, therefore, which needs to be taught in our schools 
and universities, and which should be interesting to all per- 
sons who seek to understand the social, economic, and politi- 
cal phenomena by which they are surrounded and the prin- 
ciples which explain the conditions that so largely determine 
the welfare of every member of an organized community. 

The mode of treatment which these topics will receive is 

ifaulicated by the employment of the word "Principles" in 

title of each voliune. That is, the aim of each volume will 

to reveal the fundamental principles which lie at the basis 
of the topic which is treated, and thus to provide the student 
or general reader with the instruction and information which 
will enable him not only to understand the facts which the 
yoluniies th^nselves funiish, but to appredate the further 
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£acts which his other reading and every-day experiences will 
necessarily present to him. It is further intended that the 
topics will be so treated that the student or reader will be 
sttnmlated to continue his quest for knowledge and under- 
standing beyond the class-room and outside the covers of 
books. In order that this orientation of each field may be 
satisfactorily secured, and this indispensable stimulus to fur- 
ther study supplied, care will be taken that the discussion of 
eadi subject will be by a scholar eminent in the field within 
which his subject lies. 

W. F. WiLLOUGHBY. 



PRINCIPLES OF CONSTITUTIONAL 

GOVERNMENT 




PRINCIPLES OF constitutional! 



I 



GOVERNMENT 



CONSTITUTIONAL GOVERNMENT 



Constilutional Government and Written Conalilutitms 



"(CONSTITUTIONAL GOVERNMENT" is the I 
^^ general form of government which has been I 
adopted by all peoples whose civilization is of European 
ori^. Its success, on the whole, has been so great 
' that with the spread of European influenees this form 
, of government has been adopted by peoples which have 
in the past owed little to Europe. At the present time 
it would seem that some form of constitutional govern- 
ment is destined to be established wherever there is , 
government worthy of the name. i 

What is it now that we mean by constitutional 
government? How does it differ from the other forms 
of government which the history of the world exhibits? 
What are the earmarks by which we may know it? 
By constitutional government is meant, in the first 
place, a form of government which, as opposed to what 
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may be called personal govenunent, is based not on the 
temporary caprice and whim of those who possess politi- 
cal power, but which, on the contrary, is carried on in 
accordance with rules so clearly defined and so generally 
accepted as effectively to control the actions of public 
officers. Constitutional government is then, in the 
first place, a government of laws and not a government 
of men. 

The fact that constitutional government is a govern- 
ment of laws and not of men has necessarily involved 
the formulation of the rules or laws which are to control 
the doings of government officers. These rules or laws 
may, so far as concerns the persons possessing political 
powers, be self-imposed, as the result of the promulga- 
tion by those persons of statements as to what they will 
or wUl not do or as to the methods of action which 
they will adopt in the doing of those things which they 
have determined that they will do. Or these rules may 
be imposed upon the rulers by those whom they rule. 
In either case these rules may be and as a matter of 
fact often are contained in some one document or 
instrument which is regarded as controlling those in 
charge of the actual conduct of government. Such 
is the origin of many of the constitutions in European 
monarchies. 

These rules or laws, however they may have originated, 
may, on the other hand, result from custom or usage 
which has sprung up in connection with the conduct of 
the government and which those in control of that gov- 
ernment find it impossible or inexpedient not to observe. 
The custom, usage, or precedent may in its turn owe 
its origin to the settlement of a struggle — even a violent 
struggle such as a civil war or a revolution — ^between 
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different elements in a state which are striving for su- 
premacy. Indeed, it may be said that eonatitutional 
government owes its existence for the most part to 
custom and precedent formed in this way which may 
subsequently be incorporated in a written document. 
The result is that constitutional government is, in the 
second place, a form of government in which the dif- 
ferent elements in a state participate and which is to 
that extent a popular government. 

We may say, then, that constitutional government 
is a form of government in which laws rather than men 
control, and which to a greater or less degree is popular 
in character ui that it admits to a greater or less degree 
the participation of the important elements in the state's 
life. I 

Prior to the close of the eighteenth century constitu- \ 
tional government as thus defined reached its highest 
point of development in Great Britain. The rules de- 
termining the methods of governmental action and the 
degree of participation in the government which was 
accorded to the different elements in the state were not 
at that time — and we may add are not even now — to be 
found in any one document. Some of them were and 
are not to be found in any document at all. They were 
not always even clearly formulated; but, on the con- 
trary, were and are to be derived from the estimation 
which statesmen, lawyers, and political writers put upon 
certain actions, mainly in the nature of settlements of 
controversies, which came to be regarded as precedents. 
Some men thought these precedents meant one thing. 
Others thought they meant another thing. The dif- 
ference of opinion would sometimes lead to new con- 
troversies which were settled in the same way, or, aa 
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other similar controversies had been settled before, the 
settlement agreed upon would be set forth in a docu- 
ment of some sort — usually a law. In this law what 
had been agreed to would be stated with reasonable 
clearness and precision. 

Various writers of books have from time to time en- 
deavored to gather together in one place what they 
have considered to be the rules which had been thus 
evolved or which might properly be laid down as form- 
ing what came to be popularly known as the British 
constitution, and as thus regulating and controlling the 
British government. Probably the most important at- 
tempt which was made before the nineteenth century at 
such a generalization was made by Sir William Black- 
stone in a book entitled Commentaries on the Laws of 
England. 

Sir WiUiam Blackstone was in 1758 appointed Vinerian 
I Professor of Law in Oxford University, and prepared a 
series of lectures which were delivered before the students 
of that institution. These lectures formed the basis of 
the celebrated Commentaries which were subsequently 
published. The first of the four volumes appeared in 
1765, the succeeding three volumes being published in 
the course of the next four years. 

Blackstone's Commentaries had an important influence 
on constitutional government for two reasons. In the 
first place, they formed by far the best book that had up 
to that time been written on the subject. They were 
80 remarkable for excellence of arrangement, for cs- 
hauBtiveness of treatment, for breadth of thought, and 
for clearness of expression, that they still are read 
with profit by the student, notwithstanding the many 
changes in the law which have been made during 
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the century and a half that have elapsed since theif ^ 
^pearance. 

In the second place, the Commentaries of Blackstone 
appeared at a most critical time in the history of con- 
stitutional government. They could not therefore fail 
to have a tremendous influence on the political thought 
ni the day and on subsequent political action. It may 
indeed be said that the United States has not even yefc 
escaped from the influence of Blackstone, who, in addi- 
tion to being a lawyer of repute, was regarded as a polit- 
ical philosopher of great learning and insight. 

The critical character of the time at wiiich Black- 
Btone's Comvienlaries appeared is due to the fact that 
the struggle was then beginning between the Crown of 
Great Britain and the British colonies in North America, 
which resulted ultimately in the establishment of the 
United States. Professor Beard, of Columbia Univer- 
sity, says in beginning his work on American Govern- 
menl and Politics: 

American government did not originate in any abstract theories 
about liberty aad equality, but in the actual cxperienco gained by 
gen^^tion after generation of Ei^Jiah colonists in uianagitig their 
own affaire. The Revolution did not make a break in the con- 
tinuity of their institutional life. It was not a social cataclysm, the 
overthrow of a dominant class, the establislunent of a now estate in 
power. It was rather the expansion of the energy of the ruling 
agricultural and commercial claaaes that burst asunder the bonds 
with which the competing interests in England sought to restrain 
their growing enterprise. ... It was discontent with economic restric- 
tions, not with their fundamental political institutions which nerved 
the revolutionists to the great task of dri\-ing out King George's 
governors, councillors, judges, revenue ofRcers and soldiers. The 
American Revolution was not the destruction of an old r^^me, al- 
though it made way for institutional results which its authors did 
not contemplate; and it was not motived by tlie levelling doctrines 
with which the French middle class undermined the bulwarks of 
^^^oudaiism. There had long been executive, legislative and judicial 
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offices in all the colonies and the revolutionists merely took pos- 
session of them. Unlike the French popular party they did not 
have to exercise their political ingenuity in creating any fundamental- 
ly new institutions. 

Because of this lack of desire on the part of the Ameri- 
cans to make a great change in the form of constitu- 
tional government which they then possessed, the exist- 
ence of Blackstone's Commentaries was important. For 
in that work were found formulated in clear and precise 
statements the fundamental principles of the English 
government as it was then understood. Upon these 
principles American colonial governments had been 
based. These principles it was which were to serve as 
guides in the new system which America was called 
upon to establish. 

Two influences were at work, however, which made it 
seem necessary that a departure should be made, in 
one particular, at any rate, from the general English 
scheme of government. 

In the first place, the attempt which had been made 

to justify the English Revolution of the seventeenth 

centiuy, in the coiu-se of which one king was executed 

as a traitor and another driven from the country, had 

resulted in the formulation of a political philosophy 

whose main contention was that sovereignty — that is, 

the ultimate and supreme political power — ^resided in the 

people as a whole and not in the crown. This doctrine 

of popular sovereignty was very generally accepted in 

the American colonies. Its acceptance was due partly 

to the fact that some of the colonies had been settled 

by those who either shared the responsibility for the 

execution of an English king or were in sympathy with 

these regicides as they were afterward called. Further- 

6 
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more, the French political philosophy of the eighteenth 
century which was in vogue in the America of that day 
also laid great stress on this idea of popular sovereignty. 

The recognition of popular sovereignty, however, 
seemed to the Americans to involve the framing of a 
written constitution. In such an instrument should be 
incorporated all the principal rules governing the coo^ 
duct of public ofBcers. Public olEcers, according to tha 
doctrine of popular sovereignty, had no inherent ori^-" 
nal right to esercise political power. They were merely 
persons to whom for convenience' sake the sovereign 
people had delegated the right to act in specific ca-ses 
and for specific purposes. It was therefore necessary 
that the sovereign people should state in one document, 
which w^ould be known to all and be accessible to allj 
what officers of government the people desired to havd 
and what general powers those officers might exercise. ■ 

In coming to the conclusion in 1776 that a written 
constitution was necessary, the Americans were, how- 
ever, but following the example set them by their-j 
British forefathers, who, after having destroyed th^ 
monarchy and set up the short-lived commonwealth QiM 
Oliver Cromwell, drew up in 1654 a written constituJ 
tion — the Instrument of Government — said to be then 
earliest written constitution of modern Europe. 1 

Accordingly, most of the American states, as the 
colonies which had declared themselves independent 
were called, adopted written constitutions. Two of 
them, however, continued their government under theJ 
charters which in colonial times had been granted uM 
them by the British Crown, and wliich served reason-1 
ably well the purposes of written constitutions. WheM 
in 1789 the present govca-nment of the United States wan 
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formed it was deemed even more necessary to set forth 
in a written constitution the principles in accordance 
with which the new government was to be conducted; 
for it was imperative that the powers of the central 
government then established and the position of the 
states which were continued in existence should be 
fixed with a definiteness sufficient to avoid, as far as 
might be, the possibility of conffict. We may say, 
then, that America is the birthplace of the written 
constitution. 

The example thus set by America has subsequently 
been all but universally followed by the nations which 
have been called upon radically to change their govern- 
mental organization, particularly if the change has in- 
volved a transfer of the sovereignty from the crown to 
the people. 

The next attempt that was made to frame a written 
constitution was that made by France in 1791. This 
constitution was in operation less than a year, but was 
followed in that country by a series of written constitu- 
tions, which appeared with great rapidity from 1792 to 
1815. A number of the smaller German states adopted 
written constitutions between 1815 and 1830. This 
early constitutional movement in Germany would ap- 
pear to have been one of the results of the French Revo- 
lution. In 1830 the newly established kingdom of 
Belgiimi also framed a written constitution. The in- 
dependence of the South American colonies of Spain also 
about this time brought constitutional government and 
written constitutions in its train. Other states in 
Europe adopted written constitutions, particulSxly as the 
result of the revolutionary movement of 1848. Among 
these may be mentioned Prussia and Italy. The move- 

8 
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ment for national unity which is to be noticed in Europe 
about 1870, and wiiieh resulted in the consolidation of 
Germany, also brought with it a number of written , 
constitutions, among which may be mentioned those ol J 
Austriflr-Hungary and the German Empire. Nineteen! 
years later a written constitution was provided for Japan, 
when that empire joined, m 1889, the ranks of the con- 
stitutionally governed states, and within the last few 
years Turkey, Persia, and China have drafted written J 
constitutions. I 

We find, therefore, that the movement originating in | 
the United States in 1776 has at the present time en- 
compassed almost all of Europe and America, and has 
entered even Asia. It is not, however, usually remem- 
bered that the Constitution of the United States, which 
went into force in 1789, is, apart from a few American 
state constitutions, the oldest existing written constitu- 
tion. Its century and a quarter of existence confer 
upon it, notwithstanding the comparative newness of 
the country, the boariness of age when compared with 
such constitutional infants as the French and German 
constitutions. The Constitution of the United States 
may be said to surpass in the length of its existence 
even the British constitution. For such radical changes 
were made in the British system of government in 1832, 
by the passage of the reform bill, as almost to mark 
that year as the year of the establishment of the exist- 
ing system of government in Great Britain. It would i 
seem to be necessary thus to call attention here to the J 
duration of the United States Constitution, and to its ' 
consequent importance in any treatment of the subject 
of constitutional government, since in the subsequent 
iectures mention will frequently be made of the 
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system of government which is based on this oldest 
written constitution of the world. 

The result of this development is, then, that at the 
present time almost every European state has a written 
constitution. The most important exceptions are Great 
Britain and, possibly, France. The government of 
Great Britain is regulated, as it always has been, by 
usage and custom to be foimd in statute, practice, and 
precedent. The government of France is fixed mainly 
by three constitutional laws, as they are called, which 
were adopted in 1875. Only the main outlines of the 
French system are to be found, however, in these laws. 
One who would know their real meaning as well as the 
actual methods of French government must, as in Great 
Britain, have recourse to both preceding and subse- 
quent legislation, as well as to custom and precedent. 

While Great Britain, and to a lesser extent France, 
do not thus have written constitutions in the sense that 
their systems of government are based on any one docu- 
ment containing an outline of their political organization, 
it would be a mistake to suppose that all of even the 
important principles of government in those coimtries 
possessing written constitutions are to be found within 
the four comers of the written instrument, or even that 
all the principles set forth are applied in actual practice 
in the way in which the student would expect them to 
be applied. For as Judge CJooley, one of the greatest 
constitutional lawyers that the United States has pro- 
duced, well says: 

We may think that we have the Constitution all before us; but 
for practical purposes the Constitution is that which the govern- 
ment in its several departments and the people in the performance 
of their duties as citizens, recognize and respect as such; and noth- 

10 
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ing else ia. . . . Cervantoa says: ' ' Everyone is the son of his own worka."! 
This is more emphatically trae of an instrument of government tha^ 
it can pos^bly be of a natural person. What it takes to itself^ 
though at fiist unwarrantable, helps to make it over into a new il 
strument of government and it repreaentd at last the acts doa( 
under it. 

In other words, a written constitution is only a pro- 
posed plan of government set forth in one documentJ 
It does not necessarily exhibit the actual form of gov- J 
ernraent of the country. It is like the rules of a game. 
If the game as actually played is not played according 
to the rules, then the rules as set forth do not give an 
accurate idea of the game as played. So if those living 
and acting under a written constitution play the political 
game according to the rules, and it may perhaps be said 
they seldom do this for a long time — the written con- 
stitution may give a fair idea of the actual governmental 
system. If, however, they do not thus play the political 
game, then the student of government must, if he would 
know the political system, find out how the political 
game is actually played. 

What has been said with regard to the effect of written I 
constitutions has not, however, been said in order to! 
minimize the importance of a written constitution. It 
has been said rather to emphasize the point that written 
constitutions are not nearly so rigid and inflexible as 
some would seem to think that they are. The remark 
is attributed to a President of the United States, that 
the United States Constitution is to the country what 
a coat too small in size is to a man. If he buttons it 
up in front he splits it open behind. Such a characteri- 
zation of the American Constitution :s, however, hardly 
justified by an examination of the constitutional develop- 

nt of the country. For this cannot fail to corroborate _ 
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the statement just quoted of Judge Cooley, wl^o had 
this very development in mind when he made the state- 
ment which has been attributed to hinL 

It is, however, true that it is a mistake to make the 
process of amending a written constitution too difficult. 
For conditions in almost every country are continually 
changing and a constitution must change as conditions 
change. If provision for a reasonably easy amendment 
is not made, either the constitution will become out of 
harmony with conditions as they exist or else changes 
will be made in the actual system of government by a 
strained interpretation of the constitution. This was 
probably what the American President who has been 
quoted had in mind when he compared the Constitu- 
tion of the United States to a coat that was too tight. 

If, therefore, we sum up the case for and against the 
written constitution we are probably justified in saying 
that the almost imiversal experience of the Eiux>pean 
world is in favor of this method of determining the prin- 
ciples of constitutional government. We may add that 
the argument of inflexibility and rigidity, which is often 
used against it, is justified only partially and only to 
that extent where the methods of amending the con- 
stitution are made imreasonably difficult. 

The general principles may perhaps be laid down that 
the process of amending a written constitution should 
permit an amendment to be made when it is the opinion 
either of somewhat more than a majority of those in 
control of the government, or of the majority of the 
people voting upon the question that the amendment 
is desirable. The necessity of large majorities or of long 
delays in order that constitutional amendments may be 
made tends to foster revolutionary rather than gradual 
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change, or brings about a strained interpretation of the 
constitution on the part of those who may be intrusted 
with the power of interpretation. 

The doctrine of popular sovereignty has had for one 
of its effects in the United States the submission of the 
original state constitutions as well as amendments 
thereto to the voters of the states. Such submission to 
the people in the case of constitutional amendments is 
not required by the United States Constitution nor by 
most of the written constitutions of the world. The 
ordinary method of amendment is through the process 
of legislation, but with the necessity of a greater than 
ordinary majority vote, and the observance of special 
formalities. Thus in France an amendment of the 
constitutional laws of 1875 is made as follows: Each 
of the two chambers of the legislature determines by a 
majority of all its members that amendment Is neces- 
sary. After both chambers have thus separately reached 
this decision they unite in a joint assembly. The de- 
cisions of this joint assembly for amendment must be 
made by a majority of the members forming the as- 
sembly. 

If we may judge from the experience of European 
nations, we may conclude that the ordinary country 
having constitutional government should have a written 
constitution, and that this constitution should be amend- 
able in some such way as are the French constitutional 
kws of 1875. 
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THE PROBLEMS OF FEDERAL GOVERNMENT 

LJ ISTORY would seem to show that almost all mod- 
^ ^ em states owe their existence to the combination 
or miion of smaller communities, which at some earlier 
time enjoyed a greater or less degree of political inde- 
pendence. England thus originated in the union imder 
one king of old Saxon or Danish kingdoms. When 
Scotland was added to England the new state formed 
by the union of the two kingdoms was called the King- 
dom of Great Britain. When Ireland was added to 
Great Britain the existing state, called the United King- 
dom of Great Britain and Ireland, came into being. 

Thus again modem France has resulted from the 
extension of the power of the former dukes of He de 
France over a series of districts such as duchies, coimties, 
etc. These districts were finally imder the reigns of 
the Bourbon kings, and as a result of the French Revolu- 
tion consolidated imder one government, now known 
as the French Republic. 

In the case of the French Republic the consolidation 
of the former independent communities was complete. 
One government and one law are in force everjrwhere 
throughout the country. In the United Kingdom of 
Great Britain and Ireland, however, Scotland still has 
its own law and its own courts, while the Irish Home 
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Rule Act will, when put into operation, accord still 1 
greater independence to Ireland. | 

In other words, the United Kingdom of Great Britain 
and Ireland is still, to an extent, at any rate, an imperfect 
union. The imperfect nature of the union which is 
thus characteristic of the United Kingdom is still more 
noticeable in the case of other countries, where we find, 
OD the one hand, a central government with certain 
powers, and, on the other hand, state or provincial I 
governments, to which the exercise of other powers is I 
intrusted. ] 

The determination of the position of such a central or 
imperial government, and of that of the states or prov- 
inces which have been joined together but do not as yet 
form a perfect union, and the fixing of the relations 
which shall exist between such a central government 
and these state or provincial governments, become 
questions of supreme importance, however, only in a 
country whose geographical situation and historical 
traditions have brought about great diversity in local 
conditions. As a rule such diversity is found only in a 
country of great extent. Exceptionally, however, it is 
the case that this diversity will exist in a country of 
comparatively small size. Where such diversity is to 
be found under these conditions it is due to the peculiar 
geographical situation of the country. Thus in the case 
of the United Kingdom of Great Britain and Ireland, 
Ireland is an island and is separated from Great Britain 
by a body of water large enough to make communica- 
tion between it and Great Britain somewhat difficult. 
Ireland's consequent isolated situation has resulted in 
the development within it of conditions which are quite 
^different from those obtaining in Great Britain. Dif- 
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ferences in race, in religion, in general economic condi- 
tions have arisen. Ireland is in the main Celtic, Roman 
Catholic, and agricultural ; while Great Britain is in the 
main Teutonic, Protestant, and industrial. These dif- 
ferences would seem to demand political recognition. 
A complete consolidation of Ireland in the United King- 
dom would seem to be impossible because of its geo- 
graphical situation, notwithstanding the fact that the 
United Kingdom of Great Britain and Ireland is a 
country of comparatively small extent. 

But generally in countries which are small in extent 
and whose geograpliieal situation is not peculiar, as in 
the case just mentioned, the ordinary means of com- 
munication which have been attendant upon a settled 
life under the conditions of Western European civiliza- 
tion have been such as to prevent the development of 
permanently isolated districts and the diversity which 
accomDanies such isolation. Original differences of 
race, TO language, and even of religion tend to disappear 
before the unifying influences which are incident to 
continuous intercommunication. Each originally in- 
dependent community exerts an influence on all the 
others until a civilization develops which is common 
to all. A common language and literature grow up, 
common methods of thought and action are formed, and 
common economic interests arise so that the once- 
separated communities feel the need of a closer union. 

In the case of these unions of pohtical communities 
an economic and social similarity or unity sometimes 
develops before the separated conamunities are politi- 
cally united. Wliere such is the case, there Is usually 
to be found a strong movement on the part of the people 
concerned for a greater measure of pohtical unity and 
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the communities sometimes unite peacefully as the re- J 
suit of the adoption of a form of government in the ] 
making of which all parties to it play a r61e. " 

In other and, it may perhaps be said, in most cases 
of political union or consolidation of separated com- 
mtmities, the political union has preceded the attainment 
of economic or social unity, and has been due to the 
resort, or to the fear of the resort to forcible or violent 
methods. As Professor Jenks has said;' ■ 

AH through modem history there Las been but one determimng j 
cause of poUtical union between communities — physical force or 
tfte fear of physical force, ... No community has consented to link 
its fortunea with the fortunes of another save when instigated by 
the fear of violence from that other or a third power. Many attenipta 
liave been made on other groimds, many other eKcellent motives have 
suggested themselves to tliinking men. But the determining cause, I 
the dead lift over the hill, has always been force or the fear of it. j 

While this statement is perhaps too general and too 
sweeping, it caimot be denied that political unity owes 
much to conquest. If such conquest has long preceded 
real economic and social unity or if the policy of the 
new political consolidation is not successfully directed 
toward the maintenance and improvement of existing 
means of communication, the tendency is for such 
artificial political unions to fall apart and for the once ' 
separated communities to resume their former inde- 
pendence. But a union resulting from conquest is fre- 
quently permanent. This is so because of the fact that 
the union which is sought has its basis in favorable 
geographical conditions, or because the conquerors have 
had the imagination and foresight to comprehend that 
the pursuit of a proper policy will have the ultimate 

' Gouemmmt of Victoria, p. 373. 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

result of uniting on a firm and lasting basis what have 
hitherto been separated districts. Such a policy must 
of necessity consist in large degree in the improvement 
of the means of commimication. For without abimdant 
and good means of communication it is impossible for 
real social and economic imity to exist. And without a 
large measure of social and economic imity permanent 
political unity is impossible. 

Political unions which have been brought about 
forcibly and as a result of conquest are thus often per- 
manent in character. Indeed, it is probably true that 
the development of most European states owes more 
to war and conquest than to peaceful means. Germany 
and Italy have secured within the memory of living men 
such national unity as they now enjoy largely through 
the exertions of the soldier. That these unions show at 
the present time every evidence of permanence is due 
.to the facts that they are based on a high degree of geo- 
graphical unity, and that those in charge of the policy 
of the central government have evinced great wisdom 
in the measures adopted since the union was attained. 

It is, of course, better that political union shall be 
secured without the application of force and the shed- 
ding of blood. At the same time it is to be remembered 
that political imity, however it may have been brought 
about, is desirable wherever it may be in accord with 
existing economic and social facts, or wherever the eco- 
nomic and social basis for it may be laid. For nothing 
so favors the development of those conditions of peace, 
under which the greatest prosperity is possible, as the 
enlargement of national boundaries. The wonderful 
civilization which has developed in China is in no small 
degree due to the fact that there has existed in the China 
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of the past one great state. After its foruiation foreign 
war practically ceased and the energies of the Chinese 
people could with safety be directed toward the im- 
provement of internal conditions and were not wasted in 
the carrying on of wars against outside peoples. Her 
more recent history shows the great disadvantages which 
are attendant upon the existence near her borders of.i 
rival political powers. ' 

What has been true in the past of China is even more 
true of the United States of America. Protected as it 
has been by the great oceans lying both to the east and 
to the west, and embracing as it does a territory the ex- 
tent of wliich permits the carrying on of internal com- 
mercial operations of the greatest magnitude, the United - 
States offers a remarkable example of the advantages of ■ 
poUtical unity. It was the appreciation of these ad- J 
vantages which caused the people of the North, during 
the Civil War, to make the extraordinary sacrificea 
which were at that time made to maintain the political 
imity which then existed. The "preservation of the 
Union" became a battle-cry whose potency was almost | 
irresistible. 

We have seen, then, that where geographical conditions 
are not somewhat exceptional in their character local 
differences exist only in countries of large extent. It is 
in the main because of their small territorial extent i 
combined with a high degree of geograpliical unity and I 
simplicity that in countries like France and Spain the 
position in the governmental system of the local districts 
does not present a question of supreme importance. 
This geographical unity and simplicity had resulted in 
little if any real difference between their different parts. 
The union of separate communities was, largely because 
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of ease of commimicadafi, early attained. All thdr 
recent historical traditioos thus make for pditical unity. 
The power to determine niiat the poaitkxi of the local 
districts ^bsR be is in these circamstances jdaoed in the 
hands of the government of the coimtry as a wh(Je. 
What diall be its determinaticMi in specific instances is 
governed by the facts of the particular case. The gen- 
eral poticy wiiich may be ad<^yted tobj be one of cen- 
tralization or one of local sdf-govemment, as the facts 
seem to ¥rarTant. But the problems which arise are 
proUons of administrative expediency rathtf than of 
soverdgn power. No questicxi erf the ccxistitutional 
ri^ts of the local districts is invirfved. Fot the pcditical 
unity which has been secured and wiiich is based upon 
an actual social and economic unity recogniaes in the 
central government of the country the absolute con- 
stitutional ri^t to detomine the position and powers 
of the local districts. Nothing that that government 
does is regarded by the people as violating any rights 
of those districts and as thus justifying resent to arms 
for the protection of local liberties. If what the govern- 
ment does is not looked upcxi with favor by the people 
of the local districts — if, fw exan4>le, they fed that 
the policy of the government is too coitraliang in its 
tendencies — they may try, by resort to pditical agitation, 
to secure an amendment or an abandonment of the 
policies which are thou^t to be objectionable. 

In oth^ European countries, partly because of geo- 
graphical conditions, partly because erf historical tradi- 
tions which in their turn have been larg^y the result of 
geographical conditions, greats divosity betweoi the 
local districts exists, and in consequence greats insist- 
ence is laid upon local independence. Thus in the Ger- 
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man Empire something in the nature of separate states 
stiU exist. These states even now regard with jealousy 
the extension of the powers of the Imperial government. 
Their powers are fixed in the written constitution, and l 
in some instances may not be changed without the I 
consent of the states concerned. The facts, however, 
that with one or two comparatively unimportant ex- 
ceptions all the states of the German Empire are in- 
habited by the same German race, and that the means 
of communication between all the parts of the Empire 
are good, have made both possible and desirable the 
establishment of a strong central government which, 
under the law, has the ultimate determination of the 
general position and of most of the powers accorded to 
the separate states of the Empire. 

In Austria-Hungary we find a still greater geographi- 
cal diversity accompanied also by greater racial differ- 
ences. The Carpathian Mountains, for example, divide 
the country into pretty distinct parts which are occupied 
by Germans, Hungarians, and Slavs — separate races 
each of which has its own traditions and speaks its own 
language. The governmental system which has been 
developed is not a unified one. Indeed, almost the only 
respect in which political unity has been secured is the 
fact that the Austrian Emperor is the Hungarian King. 
It is true, of course, that as the result of something in 
the nature of an agreement between Austria proper and 
Hungary provision is made for the common manage- 
ment of certain government activities. Apart, however, 
from these exceptions there is really no one government 
for the two countries. The double eagle of the Austro- 
Hungarian arms speaks to those who know the condi- 
tions of the Empire, as it is called, of the two parlia- 
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ments which sit at Vienna and Budapest, respec- 
tively. 

The history of the countries of vast extent which have 
been called upon in the last century or more to organize 
their systems of government offers proof of the propor- 
tion that the position of the local district and its relation 
to the central government must be determined in the 
light of existing conditions. These countries are the 
United States of America, the Dominion of Canada, the 
Conunonwealth of Australia, and the South African 
Union. In most of these coimtries the climate varies 
from the temperate to the tropical or sub-tropical. All 
of them have sea-coast districts and r^ons far in the 
mterior from which access to the sea is diflficult. In 
most instances they are traversed by great rivers or 
divided by high moimtain ranges. In all of them the 
original settlements were made in large measure inde- 
pendently of one another, with the result of developing 
separated and almost independent local communities. 

All of the coimtries, it is true, are inhabited by Eng- 
lish-speaking peoples. But this fact is significant only 
in that English-speaking peoples have been notorious 
for their love of local self-government and their hatred 
of poUtical centralization. Perhaps never was there in 
a people of the same race and speaking the same lan- 
Piage such insistence on local rights as has been notice- 
able in both the United States and Australia. Thus in 
the United States "states' rights" was a sacred principle 
for whose maintenance in its int^rity many persons 
gave up their lives and sacrificed their fortunes. Many 
for a long time believed that allegiance to the state was 
P^'^mount to loyalty to the nation. This being the 
^*^> anything that these countries have done in the 
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direction of political centralization must be considered 
as compatible with a due regard for local rights. Such 
political unity as has been secured in these great English- 
speaking confederations cannot fail to offer a proof that 
their experience in the century and a quarter which have 
elapsed since the adoption of the United States Con- 
stitution has convinced them that modern economic 
and social conditions make necessary an increasing de- 
gree of political centralization. 
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FEDERAL GOVERNMENT IN THE UNITED STATES BEFORE 

THE CrVlL WAR 

T^HE country of wide extent which was in modern 
^ times first called upon to solve the problems arising 
out of the relations of a central government and local 
communities upon the imion of which that central gov- 
ernment was based was the United States of America. 
Beginning with the early part of the seventeenth cen- 
tury, settlements or colonies of European peoples had 
been established on the Atlantic coasts of North America, 
stretching from sub-Arctic Labrador through temperate 
regions to sub-tropical Florida. The French were in 
the north, the English and Dutch in the center, and the 
Hpanish and French also in the south. By the latter 
part of the eighteenth century the English had acquired 
the colonies of the Dutch as well as the northern colonies 
of the French. The acquisition of the Dutch possessions 
waH, however, made as early as the latter part of the 
H^jventeenth century. 

At the end of the eighteenth century, thus the colonies 
rrxtonding from Canada to Florida were distinctly Eng- 
Iwh In character. For the century of English domination 
ffl tho Dutch colony of New York had had great effect 
Jn inrKlifying its original conditions and subjecting it 
Uf IOfigli»h influence. 
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But while English influence was thus predominant in 
all these communities, most of them had originated in 
the desire on the part of the settlers to realize particular 
ideals which had developed as a result of the political 
and religious struggles following upon the inauguration 
in England of the movement known as the Protestant 
Reformation. The democratic and ultra-Protestant 
Puritan had colonized the northern districts. The 
middle districts originally colonized by the Dutch had 
lost much of both their original Dutch and rather demo- 
cratic character, because of the introduction of aristo- 
cratic English institutions which was incident to the 
English conquest in 1G74. South of the original Dutch 
district were to be found the Quaker colony of Penn- 
sylvania and the origmally Roman Catholic settlement i 
of Maryland. South of these still were what were 1 
iaiown as the Southern colonies, of which Virginia was 
perhaps the most important. These colonies had been 
founded in large measure by the aristocratic classes of 
England. What the Puritan was to New England the ^ 
Cavalier was to Virginia. 

The difference between the Northern and tlie South- 
em colonies, due to the fact that the first were demo- | 
cratic while the latter were aristocratic in character, 
was made greater by the difference in climate incident 
to the latitudes in which the colonies were to be found. 
The comparatively severe climate of the North made 
it impossible in New England to grow crops for the cul- 
tivation of which slave labor could be used. The in- 
stitution of negro slavery, therefore, never secured a 
foothold in the North as it did in the South, from which, 
on account of its economic importance, it was impossible 
r even difficult to dislodge it. Indeed, in the Northern 
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cfimadc condhioiis Gombined with the economic 
shmdoQ of Fngt^fiH^ the ooly European country with 
vliicii enmnwrce was in colonial days possible for the 
Xordieni coloiuesy made it in^x^sible for a money crop 
of any sort to be raised within them. The land was 
smed only for the growing of those products of which 
Rntjbmd itself had an abundance. 

Hie energy of the Xorthon colonists over and above 
vlttt wms necessary to obtain thdr subsistence out of 
tbe land was on this account directed to the develop- 
BMnt of filling and navigation. They found a profit- 
able trade with the West Indian sugar-growing colonies 
of C^mi Britain, and made what may be called three- 
caametinl voyagjes between Africa, the West Indian 
mkcixtSw and New England. They tran]q)orted negro 
^v«is &vim the West African coast to the West Indian 
mkAiets. They took on at these colonies cargoes of 
iiK^asstee;^ which weie barou^t to New England to be 
ttade into rum. This lum was taken to Africa to be 
u^ to buy slaves^ which in thdr turn weare to be trans- 
|<»c«t^ n> the West Indies. 

In this w;3o* the New En^and colonies developed a 
Wcniav^ civnmerce. The capital they accumulated in 
Ui^ W<i$i Indian trade was used after the colonies be- 
<iMii^ independent to build up the manufactures which 
ai^ ai the pnesi^t tinv^ charact^istic of that part of the 
Vnit<si ^^t^'s. Oppo;^^ to commercial and industrial 
N<>w Kivida^id we find a distincti\'el3* agricultural South 
^WMe\i to the pn^uetion of money crops, through the 
Wi^ %^ $law labor. These crops were at first tobacco, 
^iikih ;^x>n was in great demand in Europe, and later 
<\Mt\>tt> lV>lh of thets^^ crops were money crops. That 
li^ iKey x^^^^i^ lai^^xi not fiv local consumption, but for 
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export. They were both crops which could be grown 
to advantage in the climatic conditions of the Southern 
lolonies. They were both also crops to which slave 
K)r could be profitably applied. They .were both l 
Jly crops for which the free labor then available I 
Jould not have been used. For the white man of north- 
em Europe, from which practically all of the settlers 
of America came, could not work to advantage under the 
burning Southern sun. 

These different American colonies, then, differed from J 
one another greatly, and largely as a result of their geo- 
graphical situation. In some slave labor was the rule; ] 
in others free labor was predominant. Some were mainly ] 
commercial, others mainly agricultural, in character. 
Some were democratic in their inclinations, others were 
aristocratic. Some were idtra-Protestant in religion, 
others were Anglican or Roman Catholic. 

The means of communication between these colonies I 
available at the end of the eighteenth century were not 
such as to permit easy and frequent intercourse. The 
colonies were connected with each other by a sea which, 
certainly as judged by the then state of navigation, 
^■ns tempestuous in character. Railways had not then 
^■een invented, and of roads there were practically none ' 
^worthy of the name. No one had even dreamed of ] 
the electric telegraph, much less of the telephone. 1 
Thus the differences due to climate, geographical situa- 1 
tion, and economic and social conditions were not sub- 
jected to processes of assimilation due to frequency of 
intercourse between the different colonies. The aristo- 
cratic New-Yorker tended to regard the democratic New- 
Englander with dislike, while the Pennsylvania Quaker 
was inclined to turn up his eyes in horror at what he 
27 
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considered the easy-going ways of the Anglican Virgin- 
ian. All the colonies were so permeated with loc^ 
jealousies and prejudices that intercolonial co-operation 
was extremely difficult. All attempts at federation be- 
fore the Revolutionary War were thus imsuccessful. The 
common consciousness of outside oppression was needed 
to force them together. The beUef in such oppression 
was produced by the policy which Great Britain adopted 
toward the Ahierican colonies, when the attempt was 
made at the end of the eighteenth century to impose 
taxes upon them without their consent. While they had 
for a long time been restive under the British colonial 
policy, which practically forbade them to have com- 
mercial dealings with other than British countries and 
prevented the development of manufactures within 
them, they offered no serious and organized resistance 
to Great Britain xmtil attempts at taxation without 
representation were made. These attempts fanned the 
embers of discontent into a flame of open resistance. 

Furthermore, the British conquest, in 1763, of the 
northern French colonies, in what has come to be known 
as Canada, dissipated all fear of foreign conquest and 
caused the American colonists to feel that they could 
with safety dispense with the protection accorded to 
them, as parts of the growing British Empire, by the 
mother country. 

On July 4, 1776, thirteen of these colonies, all of the 
English possessions in JJorth America except the original 
French settlement of Canada, declared their independ- 
ence. With the thought that they could not succeed 
in their revolutionary movement unless they took united 
action, they almost ijnmediately formed a loose con- 
federation. The great defect of this confederation was 
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pticeable even during the Revolutionary War which 
Uowed, but became more clearly evident after inde- 
mdence had been achieved. This defect consisted in 
5 weakness, the impotence, indeed, of the central gov- 
ment for which it made provision. Everything which 
s to be done by that government had to be done prac- 
Jly as the result of the unanimous action of the 
B.tes, as the members of the confederation — the former 
|>lomes — -had come to be called. The central govem- 
ent had no financial resoiirces of its own, but was de- 
mdent entirely upon the grants of money made by 
the states which were by no means generous in their 
treatment of the central government. That govern- 
ment resorted to all sorts of means to repleniah its empty 
treasury. Among these may be mentioned the making 
of foreign and domestic loans and the issue of paper 
money — "continental currency" it was called — which 
fell so much in value as ultimately to become practically 
worthless. The central government under this con- 
federation was so weak, furthermore, that the satis- 
factory conduct of the foreign relations of the country 
became impossible. Treaties made by it were not ob- 
eerved by the states, which had the real power. On the 
other hand, the states exercised their powers to control 
commerce almost solely with the idea of promoting 
state interests, and the result was that commerce was 
so hampered by local restrictions as to be incapable of 
any extensive development. 

An attempt was made, in 1786, to remedy these de- 
fects. Commercial difficulties having arisen between 
two of the states, a conference was held. At this con- 
ference it was seen that all the states must agree in 
' that any agreement reached might be effective. 
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This conclusion was reported to the l^islatures of the 
states concerned. The legislature of one of them — 
Virginia — proposed a commercial convention to be held 
at Annapolis in September, 1786. Alexander Hamilton, 
who had long been convinced that the ^'Articles of Con- 
federation/' as the first American Constitution was 
called, would have to be amended, saw his opportunity. 
He secured the acceptance by the legislature of 
New York of the invitation to attend the Annapolis 
convention, and his own appointment as a del^ate. 

When Hamilton reached Annapolis he determined to 
have the commercial convention changed into a con- 
stitutional convention for drafting a new constitution. 
Application with this end in view was made to the Con- 
federate Congress, the only organ of the existing central 
government. The Congress took the action requested, 
and a convention composed of delegates from all the states 
except Rhode Island met at Philadelphia in May, 1787. 
This convention, which had in its membership nearly 
all the great men of the coimtry, assumed that it repre- 
sented the entire American people. It drafted by ma- 
jority vote and proposed for adoption a constitution 
which differed greatly from the then existing "Articles." 
l^t>bably the most notable provision which the draft 
contained was that which made the going into effect 
oi the now instrument dependent upon the affimiative 
vote of nine only of the thirteen states united in the old 
CHHifedoration. As a matter of fact, the Constitution 
wtmt into effect as the result of the affirmative vote of 
imly eloven of those states. 

The premnt Constitution of the United States must 
thort^fi>rt> bo regarded as forming a new government 
mihcr than as amending the former Articles of Con- 
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federation. For the method of amendment provided by 
those articles required that all modifications of the 
articles should have the unanimous approval of all the 
members of the confederation. But subsequently the 
two states whose approval was not originally obtained 
gave their consent, and any technical constitutional ir- 
regularity in the formation of the existing Constitution 
of the United States must be regarded as cured by the 
acquiescence of all the American states and the Ameri- 
can people as a whole. 

This new Constitution differed from the "Articles of ' 
Confederation" in the fact that the powers of the new 
government, which it established, were to be exercised 
directly upon the people, and not as before through the 
medium of the states. If a tax was to be levied its col- ■ 
lection no longer depended upon the good will of thai 
states, but was assured by the action of officers of the ' 
new national government dealing directly with the in- 
dividual citizen, who was regarded as owing a direct 
and immediate allegiance to the national government. 
This government might under the Constitution have its 
own army and navy — indeed, the states were forbidden 
to have one— its own revenue and other administrative J 
officers, and its own judicial system. All of its officers I 
had no connection whatever with the states, but were 1 
under the direct and immediate control of the national 
government. 

The comparative geographical isolation of the states 
of the new American Union, and their diverse social and 
economic conditions, as well as then- originally inde- 
pendent status, caused them, however, when the ques- 
tion of making a new constitution was presented to 
them, to regard the maintenance of a high degree of 
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local independence as of the greatest importance. In 
order to secure this local independence, and at the s 
time to provide for the management by a central govem- 
raeilt of what their experience had shown them to be 
their common interests, they resorted to the device of 
"federal government." 

This system of federal government was based on the 
fmidamental proposition that there should be two 
goverijments somewhat co-ordinate in constitutional 
power. There were, first, the old state governments 
which were permitted to continue in existence, subject 
only to the limitations on their power contained in the 
new Constitution; and second, the new central govern- 
ment which was provided for by that instrument. The 
principle to be applied to the determination as to what 
powers were to be accorded to each of these two govern- 
ments, respectively, was that the new central govern- 
ment then established was to exercise only those powers 
clearly granted to it by the Constitution, and that all 
powers of government not so granted were to be regarded 
as reserved by the states. The new central government 
was to be, to use legal phraseology, a government of 
enumerated powers. The presumption was, therefore, 
to be in favor of the power of the state govemmenta. 
It was, however, provided tliat where the new Constitu- 
tion granted a power to the new central government, 
the action of that government should be binding upon 
the states; that state law, in other words, should give 
way to national law in the case of those matters as to 
which the national government under the Constitution 
was competent and had taken action. The central 
government, though a government of enumerated pow- 
OS, was to be supreme in the exercise of those powers. 
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There were, however, one or two serious defects in 
this general sj-stem. The most important was that the 
nature of the Constitution was not clearly stated. 
There never was until comparatively late in American 
history unanimous agreement as to whether the Con- 
stitution was in the nature of a treaty or compact made 
between sovereign states, or was an act of legislation 
adopted by the sovereign people of the country as a 
whole. Soon after the adoption of the Constitution 
divergent views as to this matter became apparent. In 
1792, only three years after the new government of 
the United States went into operation, the Supreme 
Court held that it had the right, under the Constitution, 
to entertain a suit brought by an individual against the , 
Stat-e of Georgia. The legislature of that state declared 
that it regarded the decision as unconstitutional and 
would not obey it, and passed a law providing that any 
person attempting to seize property of the state to pay 
the judgment awarded by the Supreme Court should be 
"guilty of felony and" should "suffer death by being 
hanged." The ultimate result of the protest of the 
State of Georgia was that the United States Constitution 
was so amended as to deprive the Supreme Court of the ; 
power which it had claimed the right to exercise. i 

In 1798 certain unpopular laws known as the Alien 
and Sedition Laws were passed by the United States 
Congress. The passage of these laws led to the adoption 
of resolutions by the legislatures of the States of Ken- 
tucky and Virginia. The resolution passed by Kentucky 
was, it is said, written for the most part by Thomas 
Jefferson, and declared that "every state has the right 
in cases not within the compact [as the Constitution 

3 called] to nullify of their own authority all assump- 
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Qim of poww by others within their limits." The Vir- 
jpua rasohition, which was written by James Madison, 
sl&o treated the Constitution as a ''compact." These 
nwIulioDS w^^e sent to the legislatures of the other 
$ttta& Almost all of the states which commented upon 
tliBem did so unfavorably. 

About ten years later the legislature of the northern 
^^itete of Massachusetts, in protesting against what 
w^ra known as the Embargo and Enforcement Acts of 
OM^press> which interfered seriously with the commercial 
itot^wsts of the state, resolved that these acts were ''un- 
v\i«^titutional and not binding upon the citizens of the 
^;jit^/^ The troubles incident to the French Revolution, 
IOhI the struggle between France and Great Britain, 
whioh appeared for the first time in the United States 
ift cimnoction with these Embargo and Enforcement Acts, 
rwehod their culmination about the time of the War of 
1812 lH>tween Great Britain and the United States. The 
\lbtroM8 caused by this war to commercial New England 
hnuight about what has been called the Hartford Con- 
>t>ntIoni consisting of del^ates from the New England 
iktiitiH«» all Northern states. Among the resolutions 
mlopttHl by this convention was one to the effect that 
Uio Htati^ should adopt the measiu-es necessary to pro- 
fit th()ir citizens from the operations and effects of all 
^{y{^ of Congress relating to military conscription not 
HUiliorlzod by the Constitution. 

I during all this period and after its expiration, the 
HuprtiUH) Court of the United States was, however, 
IllnklnK A Horios of decisions which extended the power 
of Hhi cunitral government. These decisions were based 
Upon (1m» theory that the Constitution was not a com- 
itHot whoHO interpretation could properly be made by 
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^^nhe states, one of the parties to it; but, on the contrary, 
^Bwas an act of legislation which had been passed by the 
^T sovereign American people and could finally and au- 
thoritatively be interpreted only by the representativea 
of that people, viz., the authorities of the central national 
government, of which the Supreme Court itself was the 
most important. 

This attitude of the Supreme Court, while of incal- 
culable benefit to the constitutional development of the 
United States, was not, however, universally acquiesced 
in where it conflicted with the most powerful economic 
interests of particular districts. The most important 
instance of such dissent prior to the Civil War of 1861 is 
to be found in the action of South Carolina in 1830, 
which is spoken of in American history as "Nullifica- 
tion." This incident arose in connection with the at- 
tempt made at that time by Congress to provide a tariff 
for the protection of home manufactures. 

Attention has been called to the fact that at the time 
the United States obtained their independence the 
Northern colonies were for the most part engaged not 
in agricultural, but in commercial pursuits, and that the 
South was for the most part devoted to agriculture, 
carried on by slave labor. The separation of the Ameri- 
can colonies from the great British Empire had for the 
moment disastrous results for New England. Their 
trade with the West Indies was practically destroyed. 
For British legislation closed those islands to all but 
British ships. 

Now one of the features of the policy of Alexander 
Hamilton, who was the first Finance Minister of the 
United States, was a protective tariff which was ex- 
icted to develop domestic manufactures. The tariff 
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which was adopted had the desired results. But soon 
after the coQclusion of the War of 1812 began a move- 
ment for an increase in the tariff rates. These rates 
were raised so high in 1828 — the tariff then adopted has 
been called the "TariS of Abominations" — that the 
agricultural South, which did not share the benefita 
but supported the burden of the poUey, protested under 
the leadership of South Carolina against the whole pro- 
tective policy. In 1830 the legislature of South Carolina 
resolved that it was "the right and duty of the State 
to interfere in its sovereign capacity for the purpose of 
arresting the progress of the evil occasioned by . . . un- 
constitutional acts" of Congress. The claim had been 
made that a protective tariff act was not authorized by 
the Constitution. The announcement of this theory of 
nullification was followed in 1832 by a series of state 
laws which forbade United States officers to enforce 
within the limits of the state the objectionable acts of 
Congress. These laws of South Carolina also an- 
nounced that the State of South Carolina would regard 
any attempt on the part of the national government 
to employ military force against the state as absolving 
the people of the state "from all further obligations to 
maintain or preserve connection with the people of the 
other states; and" that the state would "forthwith 
proceed to organize a separate government and to do 
all other acts and things which sovereign and independ- 
ent states may of right do." In this action on the part 
of South Carolina is to be found the origin of the doc- 
trine of "secession," which subsequently became of such 
importance in the troublous days before the Civil War. 
The national Congress and President Andrew Jackson 
were in no manner daunted by the action of South 
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Carolina. They passed what was known as the ^' Force 
BiU/' which enabled the President to enforce the tariff 
laws of Congress, and ordered both the national army and 
two war-vessels to the scene of the threatened disturb- 
ance. Neither side would apparently give way. Civil 
war seemed to be about to break out, but was avoided 
by a compromise which left the question open for future 
settlement. 



IV 



FEDEBAL GOVERNMENT IN THE UNITED STATES AFTEB 

THE CrVlL WAR 

T^HE doubt as to the position and powers of the 
•■• states in the American system of federal govern- 
ment which had caused so much trouble in the early 
history of the coimtry, and particularly the claim made 
in 1832 by South Carolina that each state was sovereign 
and as a consequence might secede or withdraw from 
the Union, which was said to be a compact or treaty 
made between sovereign states, had finally to be settled 
by resort to arms. 

The immediate occasion of the Civil War, in which 
this resort to arms was made, was the institution of 
slavery. Slavery was, as has been said, the labor 
system of the agricultural South, and had by the middle 
of the nineteenth century become of much greater im- 
portance than it had originally been. This increase in 
its importance was due partly to the discovery that 
short-fibre cotton could be grown on the uplands of 
the South, and partly to the invention, in 1792, of a 
machine called the cotton-gin. The cotton-gin was in- 
vented by a Connecticut Yankee, Eli Whitney by name, 
who had made a journey to the South in the latter part 
of the eighteenth century and had seen the necessity 

for such an apparatus. Prior to the invention of the 
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cotton-pn it required the full day's labor of a slave to ' 
separate one pound of cotton fibre from the seed. The 
invention of the cotton-gin multiplied the eftectivenesa 
of slave labor to such an extent that the culture of cotton 
became immensely profitable. On the other hand, the 
discovery of the possibility of raising short-fibre cotton 
on the uplands of the South vastly increased the extent 
of the cotton-growing area. The result waa a tremen- 
dous increase in the production of cotton, which waa , 
naturally accompanied by a great increase in the num-i 
ber of slaves. In 1784 eight bales of cotton, which hadl 
been shipped to Liverpool, were seized on the ground 
that so much cotton could not have been raised in 
America. In 1790 the production of cotton was nearly 
2,000,000 pounds; in 1793, 5,000,000; in 1800, 60,000,- 
000; and in 1806, 80,000,000. The first census in 1790 
shows 697,000 slaves; the eighth census in 1860, just 
before the war, nearly 4,000,000. 

The money crop cotton, "King Cotton" as it came to | 
be called, together with the system of slave labor, had ■ 
a tendency to exhaust the soil. The slaveholding classes 
had, in order to keep up their profits, to search con- 
tinuously for new and fertile lands to cultivate. When 
the lands in the South were exhausted these classes 
attempted to have new slaveholding states admitted to 
the Union in the territory to the west of the Mississippi, 
which had been acquired from France and Mexico. It 
niay perhaps truthfully be said that the slaveholders' de- 
mands for expansion had caused the war with Mexico. 
The result of this war had been the acquisition of the 
great State of Texas and other territory reaching to the . 
Pacific coast. 

The attempts of the slaveholding South to acquin 
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new lands where slave labor might be employed met 
with opposition from the North. In the North slavery 
had, because of climatic conditions, not been profitable. 
It had consequently been abandoned. The prevailing 
morality of the people of the North, further, did not 
countenance slavery. 

The straggle between the North and the South with 
r^ard to the expansion of slavery lasted for more than 
a quarter of a century, and when it seemed as though 
the North was about to win as a result of the election 
which made Lincoln President in I8G0, the Southern 
states declared their independence and attempted to 
secede from the American Union. On the 20th of De- 
cember, 1860, South Carolina, which had threatened to 
leave the Union in 1832, actually did make the attempt 
by passing what was known as the Ordinance of Secession 
and declaring itself no longer a part of the Union. A 
month later the Senators of the United States from the 
States of Florida, Alabama, and Mississippi withdrew 
formally from the United States Senate — a dramatic 
episode in the history of that body — and in February, 
1861, the seven states which had by that time seceded 
formed a new government which was known as the 
Confederate States. Four more states joined this 
Confederacy before the expiration of June. 

In this way the theory tliat the Constitution was a, 
compact was attempted to be put into practice. The 
states of the North and the West clung, however, to 
the view that the Constitution was not a compact or 
treaty made between sovereign states which could be 
repudiated by them when they saw fit, but was, on the 
contrary, the legislative act of the sovereign American 
people, and bound all the states until it had been 
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amended in the way which it itself provided. The people 
of the North and West took this view because they were 
convinced that only through the "preservation of the 
Union," which waa their battle-cry, could be secured in 
North America those conditions of peace under which the 
greatest progress could be made. They believed that 
such conditions of peace would be impossible if tivtA I 
political powers were permitted to develop. 

The contention between these two poHtical theories 
was then, after various efforts at compromise had failed, 
transferred from the halls of Congress to the battle- 
field. A long, bitter, and bloody war followed, which 
was ended only in April, 1865. During the war much 
was done in order to suppres.s the rebellion, as it was 
called, which could with difficulty be justified imder 
the Constitution, framed as it was as a result of peace- 
ful negotiation and for times of peace. But the people 
of the country, in the hope of preserving the Union, 
submitted without serious protest to much arbitrary 
action on the part of the President, which under other 
conditions would have aroused theu' indignation if not 
their resistance. Persons arrest«i for treason or con- 
spiracy were denied access to the courts, as the result 
of the suppression of the privilege of the writ of habeas 
corpus. Others were tried and even sentenced to death 
by military tribunals whose decisions could not bed 
subjected to judicial review. 

But finally the success of the North fixed in the law ' 
of the United States the principle that the Union is, to 
use the words of the United States Supreme Court, "an 
indestructible Union composed of indestructible states," 
and that final and supreme authority is vested in the 
people of the jVmerican Union and not in the states. 
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Attention has been called to the long struggle m the 
United States over the position of the states and their 
relations to the central government in order to emphasize 
the point that the solution of this particular problem 
often involves great dangers. Notwithstanding the 
fact that the Constitution of the United States was 
framed, not as the result of a war, but, on the contrary, 
was due to peaceful negotiation, its interpretation, so 
far as concerns the position of the local communities 
which were united by it, led to one of the longest, 
bitterest, and bloodiest wars of modem times — a war 
in which himdreds of thousands of lives were lost, hun- 
dreds of millions of dollars' worth of property were de- 
stroyed, and a large section of the coimtry devastated. 
The endeavor to preserve the Union finally resulted in en- 
dangering American political institutions. The long-con- 
tinued arbitrary action on the part of the President, 
acquiesced in by the people, accustomed them to the 
existence of an executive power of which they had prob- 
ably never dreamed before the war began. That this 
experience did not have the effect of causing permanent- 
ly autocratic government to develop has hardly as yet 
been satisfactorily explained. The reason may perhaps 
be foimd in the long-continued habits of local self- 
government and of respect for law, which were char- 
acteristic of the American people. On the other hand, 
it is, however, to be remembered that the conclusion of 
the war was almost immediately followed by a strenu- 
ous if not feverish economic development. The material 
conquest of the American continent, which had only just 
b^un in the middle of the nineteenth century, called 
for the services of immense niunbers of workers. The 
men in the disbanded armies found, for the most part, 
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employment without great difficulty, and it was thus 
a comparatively easy matter to convert the sword and 

le spear into the plowshare and the pruning-hook. 

But while American political institutions survived the 

lock of a long civil war, the troublous period from 1861 
'to 1865 left an indelible impress on the political life of 
the country. 

In the first place, the position of the President assumed 
an importance which it has never lost. All tendencies 
toward the development of a system of Cabinet Govern- 
ment in accordance with which the center of govern- 
ment might have become fixed in Congress were checked, 
and the President was able to influence that body even 
in matters of legislation in a larger degree than he waa 
controlled by it in matters of administration. j 

In the second place, the actual powers of the central 1 
government were greatly increased as the result of a i 
broader construction of the Constitution than was poa- I 
sible during the time when a large portion of the Ameri- ' 
can people entertained the view that that instrument 
was a compact between sovereign states. This broad 
construction of tlie Constitution has, further, been 
facilitated by the change in American conditions due 
to the improvement in the means of communication. 
The former geographical isolation of the states of the 
American Union has all but disappeared as the result of I 
the building of railways and the digging of waterways, i 
The invention of the telegraph and the telephone has 
brought into close communication with one another dis- 
tricts which formerly were widely separated. Com- 
mercial transactions which were at one time confined 
within the limits of rather small local districts now ex- 
tend throughout the entire territory of the United 
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ftoop fines hare almost ceased to have any 
(T fiooBl agnxficance. 
7- wnoid. of eoarsie. be impossible in the space avail- 
Tf JT^ ^ Mzxqsrehoisive and exhaustive enmnera- 
js^ n: ibr «ipcnfic powers which may now be constitu- 
xmsal? <»gt3»d by the central government of the 
T:niYK SsfiKiS^ Fcff such an enumeration would involve 
13^ scaasof^ to make a technical presentation of many 
A ihr nikB^ of Amoican constitutional law. 

i user, iowever, be remarked that the great increase 

jt 43ir 4Kti>:^ of the central government of the United 

j^yag is: due to the interpretation given by Congress 

4Pit ipdi^ by the Supreme Court to a number of powers 

jpi0fl(^ to Congress in rather general terms by the 

vVin««»i^>n. The most important of these are the 

^v«»w '^'*^ nrjruUite commerce with foreign nations" and 

■«».'«* iho ivveral states." It should be noticed that 

:^ i^tt^ti^wtion dix»s not either define or describe what 

•\v««>^Jf^^" 15 or state what is the meaning of the words 

^^^^l^to'" and ''among the several states." 

\l tirst go\-omod by the particularistic state rights 

^j)^^ «^f the time, which were justified in large measure 

yx iho oxist ing economic conditions, both Congress and 

1^ ^iprtMiio Court took a rather narrow idea of the 

^vW^t of this iK>wcr, Thus when it came to be regarded 

^ml lS2l) iu? necessary that the central government 

^mKI Yuako some pro\nsion for establishing means of 

^i^^^^i^^uiuoation In^t ween the Elastem states and the new 

^^1,^ which h:\*l l>ccn established west of the Alleghany 

Mo\infnii)s and in the Mississippi Valley, it was believed 

\h^l tho only authority possessed by Congress was to 

(Miild rtwuls which after they were built should be handed 

0\w to tho stnti>8. The states alone, it was thought, 
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might administer them and care for their maintenance 
and repair. 

The gradual centralization of economic conditions, 
which has been characteristic of American development, 
has caused the adoption of a much more extended con- 
ception of national power under the Constitution. Thus 
the meaning of the word "commerce" has been greafc- i 
ly enlarged. Commerce aa a subject of Congressional I 
regulation embraces at the present time, in the first 
place, transportation by both land and water and the 
means and instrumentalities of transportation. Com- 
merce therefore includes not merely the act of trans- 
porting persons or things from one place to another, 
but as well both artificial land and water routes and their 
terminals such as harbors, the vehicles by which the 
act of transportation is performed, and the persons, 
both carriers, shippers, and consignees on the one hand, 
and employers and employed on the other, who are en- , 
gaged in the act of transportation. 

In the second place, conamerce embraces pm"chases 
and sales and the negotiations entered into in order to 
lead to sales of all articles ordinarily made the subject 
of trade, as well as agreements for such purchases and 
sales, made both between the purchasers among them- 
selves, and the sellers among themselves, on the one 
hand, and between the purchasers and sellers with each ■ 
other on the other. 

Finally, while commerce does not Include manufactur- 
ing, the tendency is to regard manufacturing as a part 
of commerce where its regulation is necessary to the 
effective regulation of what is admittedly commerce. 

All of these things, operations, and processes are re- j 
garded aa within the regulatory power of Congress, pro- J 
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Y¥M they can be regarded as a part of commerce 
^^^junong the several states." Commerce of such a 
t^lMuracter is held to be commerce, as above described, 
which originates in one state and terminates in another, 
us well as commerce which originates and terminates 
ill the same state, provided the r^ulation of such com- 
llHMTce is necessary to the effective regulation by Congress 
iif what is recognized as commerce among ^e several 
wtatos. 

The word regulate is given an equally wide meaning. 
Thus it is held that the power to r^^ate commerce 
includes the powers: 

First to construct, or provide, even by the chartering 
i)f companies, for the construction of routes by land or 
water over which commerce among the several states is 
poHHible, and to lay down the rules to be observed by 
tiioMO making use of such routes. 

Hiicond, the power to regulate includes the power to 
(l(iU)rmine the private legal relations which shall exist 
htnnng those persons engaged in commerce among the 
imvwtil HtateSy so far as those legal relations may affect 
iliii carrying on of commerce. Thus Congress may r^u- 
IrtU) the contracts and liabilities between shippers and 
mrrUtTHf between carriers and their employees, between 
imlUirn and between purchasers, and between sellers and 

J^inally, the power to regulate includes the power to 
(irohibit commerce in certain articles and certain methods 
lit Hurrying on conunerce and to license those engaged 
Ui mminorco. 

^Hm mionnouB extension which has been given to the 
IHrWttr of Congress to regulate the commerce among the 
mv^nl Mtatos m causing the old distinction between a 

46 



■EDERAL GOVEIINMENT Al-TEH THE CIVIL WARM 

commerce among the several states which is subject 
to Congressional regulation and commerce within the 
limits of a single state which is subject to state regula- 
tion, almost to disappear and to subject all commerce 
to the power of Congress. This distinction has dis- 
appeared with regard to commerce carried on by water, . 
which is spoken of as navigation. ■ 

The extension of the power of Congress has also^ 
brought within the regulatory power of Congress many 
subjects such as the private legal relations between 
employer and employed, and between purchaser and 
seller which were formerly regarded as exclusively ■ 
within the jurisdiction of the states. I 

Another power which is possessed by the United States 1 
Congress, and which has been considerably expanded 
since the Civil War, has been the power to "lay and 
collect taxes, duties, imposts, and excises to pay the 
debts and provide for the common defense and general 
welfare of the United States." This clause has been 
interpreted as giving to Congress the power to expend 
money in cases in which it has no power of regulation. 
Thus Congress may expend money to further the de- 
velopment of agriculture, though it may not regulate 
agriculture. It may finance irrigation schemes, though 
it may not regulate in the states the waters used for 
irrigation purposes. 

In this way the powers actually exercised by the 
national government are vastly greater than they once 
were, and they are exercised with the general approval 
of the American people, although occasionally there is 
a protest against the increasing centralization, as it is 
called, on the part of the believers in states' rights, many 
of whom still exist. 
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But the constitutional theory of the American Union 
remains as it was in 1789. The central government is 
still a government of enumerated powers. The actual 
powers which it exercises are, however, much more 
numerous and much broader in their extent than would 
have been deemed possible in the days before the Civil 
War. The states are also still recognized as possessing, 
subject to the limitations of the Constitution, all powers 
not granted to the central government; but the powers 
which the states may actually exercise are fewer and 
narrower in extent than they were once believed to be. 
This change in the conception of state powers is due to 
the extension of the activity of the central government 
and to the more frequent application of the original idea 
that the central government is supreme in its constitu- 
tional sphere of action. 

In other words, the positions of the central govern- 
ment and of the state governments are not really the 
same in this, the twentieth century, that they were in 
the eighteenth century. This is true, although there 
have not been many formal amendments to the Constitu- 
tion. It must be admitted, however, that most of the 
formal amendments which have been made have been 
in the direction of enlarging the powers of the central 
government, or of imposing limitations on those of the 
states. The most important of such amendments is the 
Fourteenth .Vraendment, which has placed the civil lib- 
erty of the individual under the protection of the United 
States national government. 

We must therefore conclude that the history of the 
United States would seem to show that, in a developing 
country whose economic conditions are changing, it is 
impossible to fix in detail, and beyond the possibility 
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of change, the position of either the central government 
or the state governments. The enumerated powei^ of 
the United States national government have changed 
their meaning with the progressive changes in the social 
and economic conditions of the country. As the country 
has become economically and socially more closely 
united, more interests common to all parts of the country 
have developed, and its political institutions have had 
to be brought into accord with economic and social 
facts. The process of adjustment has been for the 
most part peaceful, and has been possible largely be- 
cause of the broad and statesman-like views which have 
been held and expressed both by Congress and by the 
Supreme Court, the final and authoritative interpreter 
of the Constitution. We cannot, however, forget that 
one factor in the tremendous change which has taken 
plfice was the great Civil War, which ravaged 
Bection of the country during the momentous foi 
Ifrom 1861 to 1S65. 



FEDERAL GOVERNMENT IN CANADA 

THE next attempt, after the adoption of the Ameri- 
oan Constitution, to solve the problem involved in 
tho determination of the relations between provinces or 
utatoa, on the one hand, and a central government, on the 
other, was that made in Canada by the British North 
America Act of 1867, which provided for the organiza- 
tion of the present Dominion of Canada. 

The conditions which existed in Canada at the time 
of the passage of the British North America Act were 
in many respects similar to those obtaining in the 
United States in 1789. There were in existence at that 
time a number of separated and almost independent 
political conmiunities. The climatic differences between 
thene, however, were not as great as was the case in the 
United States at the end of the eighteenth century. 
For all were situated in northerly latitudes and all, 
tlierefore, had a rather cold climate. The main ob- 
stacle to a firm union in the United States was thus 
not present in Canada. 

Furthermore, the means of communication in Canada, 

in 1867, were much better and more abimdant than 

waH the case in the United States in 1789. The water- 

wayH to be found in the Atlantic Ocean and its em- 

broAuros, such as the Gulf of St. Lawrence and in the 

so 
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St. Lawrence River and the Great Lakes, which are so 
important a feature of Canadian geography, practically 
united all of the then settled provinces of Canada. In 
18G7 the railway had not only been invented; it had 
also received quite a development in Canada. At that 
time comprehensive railway systems had been con-j 
stnicted or projected, which either brought or were ex-J 
pected to bring the existing provinces into close relationw^ 
with one another and to unite with them the new dis'fl 
tricts in the w^tem part of the continent which were toM 
be opened to settlement. 

The economic conditions of most parts of the country 
were similar in character. Apart from the sea^coast, 
where fishing and navigation had been somewhat de- 
veloped, the country was in the main agricultural in 
character. The products raised were not, however, like 
the tobacco and cotton of the Southern American states 
of such a character as to permit slave labor to be profit- 
ably apphed to them. Furthermore, the conscience of 
all peoples having a western European civilization no 
longer tolerated slavery as a labor system. The result 
was that the conflict of sectional economic interests, 
which had been the bane of all attempts at political 
union in the United States, did not exist. 

But while the geographical and economic conditions 
of Canada were mucli more favorable to political union 
than those to be found in the United States when the 
American Constitution was adopted, the racial and social 
conditions were such as to make the preservation of con- 
siderable local independence a practical political neces- 
sity. 

Attention has been called to the fact that Canada was 
originally settled by the French, and became a British 
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possession only a few years before the other American 
colonies of Great Britain obtained their independence. 
One of the results of the war, which was incident to 
that struggle for independence, was the immigration 
into Canada of a large number of Americans, the " loyal- 
ists," as they came to be called, who preferred to live 
under the British Crown to joining in the struggle of 
their American fellows for independence. These per- 
sons settled chiefly in the west of the then province of 
Quebec, along the banks of the St. Lawrence River, 
and in the neighborhood of Lake Ontario and Erie, a 
district which was not at the time densely populated. 

The Quebec Act of 1774, under which the province 
of Quebec was then governed, made little provision for 
the self-government to which British colonists had been 
accustomed, and demands were made by the new Brit- 
ish settlers tn Canada for the establishment of a less 
arbitrary and more representative government than was 
possible under the Quebec Act. The final result was a 
partition of Quebec into two provinces, which were at 
one time called Upper and Lower Canada, and finally 
were given the names they now hold — viz., Quebec and 
Ontario. 

Quebec was and still is for the most part French in 
race and Roman Catholic m religion. Ontario, on the 
other hand, was and is for the most part British in 
race and Protestant in religion. Quebec was and is 
still in some measure governed by the old French law. 
Ontario was and is still mainly governed by English law. 
In Quebec the semi-feudal institutions introduced by 
the French have had a great influence on the character 
and Ufe of the people. In Ontario more modem ideas 
have practically always prevailed. 
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The other important provinces which formed a part 
of the new Donunion were Nova Scotia and New Bruna- 
wick. Mainly British in character, with all the incidents 
to that character, they still had quite a large number of 
French inhabitants whose presence tended to disturb 
the otherwise rather homogeneous character of the pop- 
ulation. 

The presence of these two markedly different racial 
elements in Canada caused considerable trouble from 
almost the very beginning of the nineteenth century. 
The various attempts at political organization prior to 
1840 were not successful. A rather serious rebellion 
broke out in 1837, which was largely caused by racial 
animosity, and even now it may not be said that the 
relations of the two races have been satisfactorily ad- 
justed. Neither the French nor the British race is so 
numerically preponderant as to be able to control the 
situation. For while immigration has tended to strength- 
en the English element, the extraordinarily high birth- 
rate of the French has enabled them to maintain them- 
selves in a position of considerable influence. 

Beginning with 1840, however, a system of govern- 
ment had been put into operation which to a consider- 
able degree alleviated racial animosities, and it was i 
possible about a quarter of a century later to take up 
seriously the question of political unity. 

After these racial and religious rivalries had in a 
measure abated, the conditions of the country as a 
whole thus rather favored the establishment of a politi- 
cal system under which much larger powers could be 
given to any central government which might be estab- 
lished than it was possible to grant to a central govem- 

lent in the conditions existing in the United States in 
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1789. The country was, apart from racial and reli^ous 
differences, really united. Geographical and economic 
dififerences hardly existed. The means of communica- 
tion, which in 1867 were both good and abmidant, and 
might be expected continually to improve, made it 
reasonable to expect that the different sections of the 
country would grow still closer together. It was, how- 
ever, still true that in 1867 the Dominion of Canada was 
so extensive that local differences did exist for which 
provision must be made in the new government. 

The result was that it seemed necessary to resort to 
the same device of " federal government" to which the 
Americans had had recourse in 1789. That is, the old 
provincial governments, which corresponded to the 
American states, were permitted to continue in existence, 
and over and above them was formed a central govern- 
ment called the Dominion government, which was to 
take the place in the new Canadian system which the 
United States national government had taken under the 
United States Constitution. 

Furthermore, the same principle which lay at the 
basis of the American Constitution was applied in the 
new Canadian constitution. That is, the powers of one 
of the governments were enumerated while the powers 
of the other were presumed. 

The British North America Act differed from the 
United States Constitution, however, in that the govern- 
ments whose powers were enumerated were the state 
or provincial governments, while the government whose 
powers were presumed was the central or Dominion 
government. It is, of course, true that the British 
North America Act, in addition to enumerating the 
subjects as to which a provincial legislature "may ex- 
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cluaively make laws," also enumerates a series of sub- 
jects with regard to which the Dominion Parliament 
may legislate. The act specifically saj's, however, that 
this enumeration is made ''for greater certainty, but not 
so as to restrict the generality" of the legislative power 
granted to that body "to make laws for the peace, order 
and good government of Canada with regard to all 
matters not coming within the classes of subjects by 
this Act assigned exclusively to the Legislatures of the i 
Provinces." 

The main difference between the American Constitu- ; 
tion and the British North America Act, so far as con- 
cerns the position of the two governments for which , 
provision is made and their reciprocal relations, is then ! 
that the presumption in Canada is in favor of the cen- 
tral government, and that the provinces have only i 
those powers expressly granted; while in the United 
States Constitution it is the powers of the national 
government which are enumerated, and the powers of 
the states which are reserved and therefore presumed. 
A glance at the enumerated powers of the provincial 
governments will show that the intention of the framers 
of the British North America Act was to confine the 
provinces to the exercise of powers, for the most part of 
a local administrative character. It is to be noticed 
that among these powers was not included the regula- 
tion of the private law governing the relations of in- 
dividuals, one with another, except with regard to the 
"solemnization of marriage within the province," and 
with regard to "property and civil rights in the prov- 
ince." The legislative power of the province with 
regard to the private law and the relations of individuals 
is not, however, so great as it would at first appear to 
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be, since the British North America Act specifically 
mentions, as included within the legislative power of the 
Dominion Parliament, the subjects of banking, interest, 
bills of exchange, promissory notes, trade and commerce, 
and the entire field of the criminal law. 

A comparison of the American Constitution and of the 
British North America Act, as they have been inter- 
preted by the courts, would seem to produce the im- 
pression that: 

The American Constitution attempted to give to the 
central government only those powers which experience 
was believed to have shown must be given to that gov- 
ernment in order to permit the efficient management of 
what at the time were considered to be interests common 
to all the states; but that: 

The British North America Act intended to confer all 
powers of government on the Dominion government 
which did not have reference to: 

First — matter of purely local administration, such as 
provincial taxes, provincial debts, provincial charities, 
provincial works; and. 

Second — the peculiar provincial laws and customs with 
regard to such matters as the solemnization of marriage 
and property and civil rights, which found their origin 
in provincial history and traditions. The Roman 
Catholic religion and the French race and law, which 
are such important characteristics of Canadian life, as 
we have seen, would seem to have made necessary this 
concession to local feeling. 

The attempts made both in the United States Con- 
Btitution and the British North America Act to deter- 
mine the position of the two governments, established 
by the process of enumerating the powers which one or 
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the other of the goi-ramnentB iras to essiase, has had 
the same result in both countries. It is a result whidi 
would seem to be inevitable. 

This method of enumeration has made it necessary 
to grant to some judicial tribunal the power to deter- 
mine whether an act of either the central or the state 
legislatures is in accordance with the constitution, when- 
ever it is alleged in an action arising in the courts that 
a legislative act which it is attempted to apply, has been J 
passed in excess of the powers of the legislative authority I 
passing it. In the United States, as has already beoil 
said, this tribunal Is the Supreme Court, which itself I 
was established by the Constitution. In the case of I 
Canada the British North America Act makes no pro- 1 
Wsion for such a tribunal, but an act of the Dominion I 
Parliament, as interpreted by the courts, provides that I 
the judgments of the Dominion Supreme Court estab- I 
lished by it shall be appealable to the Judicial Cora- I 
mittee of the British Privy Council, if permitted by I 
that body. In the United States the final authority 
for constitutional interpretation is thus an authority of 
the central government, one of the governments estab- 
lished by the Constitution. In the case of the Dominion 
of Canada that authority is an outside authority. The 
British North America Act provides also that the Gover- 
nor-General may disallow the acts of the provincial | 
parliaments. This power is frequently used in the case I 
of legislation, which is regarded as illegal, or as not ia I 
harmony with the legislation of the Dominion Parliap I 
ment, where there is concurrent power, or as affecting J 
unfavorably the interests of the Dominion. I 

Both in the United States and in Canada, in the latter J 
country notwithstanding the power of the Governor*J 
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General to disallow provincial acts, this method of 
enumeration has seemed to necessitate the grant to a 
judicial authority, the power to interpret the funda- 
mental constitutional act, and has led to an enormous 
amount of litigation and to the continual raising of 
extremely perplexing questions. It is a matter of great 
diflSculty for any one who is not technically qualified, 
and who has not made an exhaustive examination of the 
decisions of the courts, to say whether either the central 
government or the local government may constitution- 
ally exercise specific powers of government. 

In the United States the diflBiculties which have arisen 
have been perhaps greater than those which have pre- 
sented themselves in Canada. This is probably due to 
the facts that the line of decisions is longer there than 
in Canada, and that greater changes in economic and 
social conditions have taken place in the United States 
than in Canada since the adoption of the constitution. 
The Canadian constitution is, partly, at any rate, be- 
cause it was adopted only fifty years ago, more closely 
in accord with existing conditions than the Constitution 
of the United States, as it was originally interpreted, may 
be said to be. The changes in conditions in the United 
States have been so great that the American Supreme 
Court has been obliged on several occasions to reverse 
or refuse to follow decisions which it once made, and 
which when made were in all probability suited to exist- 
ing conditions. Although such action may have been, 
and probably was, necessary, it was nevertheless imf ortu- 
nate. For it is dijfficult for the ordinary man in the 
street to understand how the same words meant one 
thing before 1860 and mean another thing now. 

Many of the questions which under the method of 
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enumerated powers combined with Judicial interpretation 
must be settled by the courts are, further, really more 
political than legal in character. In so far as this is the 
case their decision by a body which is primarily a court 
is unfortimate, since it gives a pohtical complexion to 
a body which is and should be primarily judicial in 
character. 

Canada has been saved much embarrassment in this 
respect, since the grant of the power of the final deter- 
mination of these questions to a body like the Judicial 
Committee of the British Privy Coimcil, which is in no 
way connected with either of the governments eon- i 
cemed, prevents decisions with regard to constitutional 
questions from becoming questions of practical partisan 
politics as has sometimes happened in the United States. 
It is hardly the case, however, that a thoroughly inde- 
pendent and sovereign country will be so situated that 
it will be either able or willing to refer its constitutional 
questions to an authority which is not a part of its own 
governmental system. If it adopts the American prin- 
ciple of the constitutional enumeration of governmental 
powers and their interpretation by the courts, it will 
be obhged in the nature of things to vest in some national 
domestic court the power to determine in specific cases 
whether the action of the different legislative bodies 
provided by the constitution is in accord with the pro- 
visions of that instrument. The exercise of such a 
power subjects the courts which have it to the strongest 
sort of political influences. Serious consideration will 
have to be given to the question whether the courts 
able to stand up against such a strain. 
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ABOUT a quarter of a century after the British colo- 
^^ nies in North America adopted the federal form of 
government, a movement for a similar form of imion 
reached its culmination in the British colonies at the 
other end of the world, far south of the equator. The 
year 1900 is marked by the passage of the Common- 
wealth of Australia Act, which formed a federal union 
of aU the Australasian colonies except New Zealand. 

At about the same time that the Americans were 
struggling to obtain the adoption of the Constitution 
of the United States the first Australasian colony was 
founded. In the year 1788 Captain Phillip took formal 
possession of Sydney Cove. This settlement of Aus- 
tralia may be said to have been one of the incidental 
results of the American Revolution. Prior to the in- 
dependence of the American colonies the British govern- 
ment had adopted the practice of transporting to the 
American colonies many of those who had been con- 
victed of crime. This method of disposing of criminals 
was satisfactory both to the colonies and to the mother 
country. On the one hand, it aided the colonies in 
solving the labor problem which was, as is usually the 
case in new countries, a difficult one. On the other 
hand, it permitted the mother country to dispose, often 

at a profit, of those who by reason of misfortune or evil- 
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mindedness were a burden upon her. It was finally be- 
lieved to offer to the person transported an opportunity 
to refonn in a new country and away from his former 
e\'il associations. j 

Transportation to America, however, became impos- i 
sible after the American colonies achieved their inde- 
pendence, and Great Britain was, perforce, obliged to 
seek a. new outlet for her undesirables. The establish- 
ment of a penal colony was thus the purpose of Captain 
Phillip's expedition. 

The commission granted to Captain PhiUip by the 
British Crown embraced the territory now forming the 
states of New South Wales, Tasmania, Victoria, and 
Queensland, as well as part of New Zealand and of 
the western Pacific. The original colony of New South 
Wales, as it soon came to be called, thus included within 
its limits all of eastern Australia. But influences came 
soon into play which caused a division of this vast 
dominion. The discovery that the new continent could 
be advantageously settled and cultivated by the white 
race thus caused new colonies to be established in parts 
of the continent not included in Captain Phillip's com- 
mission. Immigration into Australia of persons not 
con\'icted of crime soon began, and was greatly furthered 
at first by the economic distress in Great Britain which 
followed the conclusion of the Napoleonic wars, and l 
later by the discovery of gold in Australia. I 

At first this immigration was for the most part di- 
rected to the district which now forma the state of 
Victoria. These free immigrants were not satisfied to 
be members of a colony whose penal character was still 
maintained, and in 1851 secured the separation of Vic- 
toria from New South Wales. 
61 
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The northern district of New South Wales was dght 
years later, apparently partly for similar reasons, and 
also because by reason of its distance from Sydney and 
of its tropical character it needed special treatment, 
given a separate existence under the name of Queens- 
land. 

In the mean time, settlements of free colonists were 
made in the western part of the southern continent^ 
which were formally recognized as British colonies in 
1829 and 1834, respectively, under the names of Western 
and South Australia. 

Van Diemen's Land, or Tasmania, as it came sub- 
sequently to be called, it was found, could be gov- 
erned from Sydney with diflBiculty. This diflBiculty was 
due to its distance from Sydney, and also to the fact 
that it was from an early time made the place of con- 
finement for incorrigible criminals. Tasmania was, 
therefore, at quite an early time accorded a somewhat 
special treatment and was recognized as a separate 
colony in 1823. 

In these ways different colonies grew up in and about 
AustraUa quite independent of each other. Differences 
in climate due to difference in latitude, difference in rain- 
fall, which had the result of making some districts much 
more arid than others, the distance of the separate 
colonies one from the other at a time when the means 
of conmiunication were bad, and finally the difference 
in the character of the original settlers, caused differ- 
ences in occupation and in general views which made 
the subsequent \mion of the Australian colonies a long 
and somewhat tedious process. 

Attempts at such a union seem to have been made 
at about the time that the separation of the colonies 
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an. These attempts were, however, unsuccessful 
untU the means of communication had so improved, 
through the building of railways and the improvement 
of nav^ation as a result of the use of the steamship, 
that reasonably easy intercourse was possible. 

By the end of the nineteenth century great progress 
had been made in this direction. By that time all the 
continental colonies except Western Austraha were 
joined together by the railway, and great fleets of coast- 
ing steamers offered an abundant and excellent system 
of transportation to most of the Australian cities, which 
for the most part were situated on the sea-coast. Finally 
a telegraph hne had been constructed across the con- 
tinent, with the result of bringing the outlying colony 
of Western Australia into close communication with the 
other colonies so far, at any rate, as concerned the trans- 
mission of intelligence. So important was the ques- ■ 
tion of means of communication believed to be that I 
Western Austraha for quite a time refused to partici- ■ 
pate in the union unless a transcontinental railway was 
provided in order to insure communication by land 
between it and the other colonies. 

As soon as this system of communication had been 
improved as described there were, however, few serious 
obstacles to political union except local pride and 
jealousy, which are so characteristic of isolation. As 
an AustraUan writer says:' 

Rarely has any group of stat«9 been so singularly marked out by 
nature Tor political unioQ as are the six States of Australia. Though 
new countries whose whole life lies witliin a period characterized by 
great movements of the population of the old world, there is leea 
diveiBity of nationality amongst them than iii to be found in moat 

'tfoifffl. TAfi CommonweaUh of Australia, second edition, p. 56, 
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European countriea. Religious differences there are in plenty, but 
sectarian strife, though bitter enough, affects or interests but few. 
The Statfi has been strictly unaectarian, and there has been no party 
of irreconcilable^. The population has long been sufficient to enable 
an united Australia to stand n-ith the nations of the old world; it 
was in 1900 almost the same as the population of the United States 
and the British North American Provinces at the time of their 
respective unions. In distribution of population the colonies satisfy 
the condition of union laid down by Milt that there should not be 
any one state so much more powerful than the rest as to be capable 
of vying in strength with many of them combined; and again we 
may glance at the successful union of the Canadian Provinces where 
the numbers of Upper and Lower Canada bore much the same rela- 
tion to each other and to the other provinces as do the numbers of 
New South Wales and Victoria to each other and the other Australa- 
sian Colonies. The six states are the sole occupants of a continent and 
its adjacent islands with an extent of territory little less than that 
of Europe. There is no "No Man's Land"; the territories of the 
etatee are coterminous; every state on the mainland except Western 
Australia touches the borders of two of her sisters; South Australia 
touches four. The state boundaries are generally no more than 
conventional lines, and at the present day the judge who goes on 
circuit from Sydney (N. S. W.) to Broken Hill travels wo Melbourne 
(Vic.) and Adelaide (S. A.), while a large part of New South Wales, 
the rich "Riverina," has its natural outlet at Melbourne (Vic). 
Every state has an extensive coastr-line well furnished with harbors 
unaffected by the seasons. The coast districts are the places of 
closest settlement, and from the first the sea has been the great 
highway of colonial traffic, so that tJie difficulties of internal com- 
munication and notably the absence of rivers, have not prevented 
intercourse between centers of communication. In all these respects 
the Australian Colonies greatly differed from the British Provinces 
of North America, which fell into four distinct groups, sharply severed 
from each other by natural obstacles and finding thdr access to the 
world by foreign outlets. The distances in Australia, it ia true, are 
great — from Brisbane to King George's Sound ia twenty-five hundred 
miles. But distance is a relative thing; to men who have made 
a journey of twelve thousand miles, and perhaps spent four months 
in the passage, two thousand miles traversable in little over a week 
is little more than neighborhood. . . . There is nothing in the life or 
occupation of the people to cause deep divergence among the states. 
The real conflicts of interest are between town and country rather 
than between state and state, and while the fact that a great part 
M 
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of Australia U within the tropica would naturally t«nd to conditions 
of life there <UHereQt from those in the temperate parts, there is 
no policy to which the colonies were more devoted than a "white 
Australia" with all that that implies. To the solution of the same 
problems of government — the holding of the public lands, the regu- 
lation of mining, fiscal policy, the relation of the state to reUgion, 
natjonal education, and a host of others — the colonies brought the 
same stock of political ideas. They brought with them the same 
common law; they remved and developed similar institutions. 

The question may well be asked: Why was it that 
union was accomplished with so much difficulty and took 
so long a period of time? The answer must be that the 
union was not accomplished as the result of the applica- 
tion of force or as the result of any very great or vivid 
fear of foreign attack. 

In the case of the United States it was the Revolu- 
tionary War which first really brought the American ' 
colonies together. In the case of the Canadian prov- 
inces there was to the south a powerful neighbor, the 
United States, "from whose territory had proceeded 

ire than one act of hostility . . . and who in 1865 was 
led with military triumphs achieved for the cause 

American unity in the teeth of what she regarded 
as the hostility of England." 

Australia had no such dangerous neighbor, and was I 
protected from foreign attack as a result of her member- 
ship in the British Empire, which practically controlled 
the sea. The pohtical union of the Australian colonies 
was, therefore, even more than was the case with the 
United States and the Canadian provinces, the result of 
a conviction upon the part of the people of the country 
that there existed in Australia a social and economic 
community of interest with which their political system 

Loxdd be brought into accord. At the same time their 
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peculiar local history had fostered the development of 
local interests, prejudices, and jealousies which had to 
be taken into account. 

Reeort was therefore again had to the system of 
gQ\'emment called "federal government," which was 
based on the existence of two governments, the one a 
central government, the other the state government. 
Again also the attempt was made to fix the positions of 
these two governments and determine their relations to 
each other by the process of the enumeration of the 
powers of one of the governments concerned. 

Notwithstanding the peaceful character of the union, 
perhaps in some measure because of that fact, state 
pride was strong enough to secure the adoption of the 
American principle that it was the powers of the central 
government which were enumerated, while it was the 
powers of the state governments which were reserved. 
But local and state pride having thus been satisfied, 
those responsible for the drafting of the Conunonwealth 
of Australia Act proceeded to include within the powers 
of the new Commonwealth government some powers 
which, according to the British North America Act and 
the American Constitution, particularly the latter, are 
to be exercised only by the states or provinces. 

In other words, the Australian conception of the ex- 
tent of power which, under the local conditions existing 
in 1900, should be vested in the central government, is 
a much broader one than that adopted in the American 
and probably as well in the Canadian constitution. The 
greater economic and social \mity of the country, which 
was due partly to its historical development and partly 
to the fact that the art of communication was more highly 
developed in Australia in 1900 than it had been in the 
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ted States in 1789 or in Canada in 1867, made it 
able, if not necessary, to give to the new Common- 
wealth government of Australia wider powers than were , 
recognized in 1789 as possessed by the United States j 
national government, or were granted in 1867 to the | 
Canadian Dominion government. 

It will be remembered that the Constitution of thel 
United States gives to the national Congress power to n 
regulate only such commerce as ja carried on with for- 
eign nations and among the several states. The Com- 
monwealth of Australia Act, while giving to the Com- 
monwealth Parhament similar powere over "trade and 
commerce with other countries and among the states," 
adds specifically powers over most of the means by which 
commerce is carried on, such as banking, insm-anee, bills 
of exchange and promissory notes, and incorporation of 
ipanies, whether these means are employed in foreign 
interstate conmierce or not. This power of the een- 
govemment is therefore wider than that of the 
Ijnited States national government, although it may not 
be any broader than that possessed by the Canadian J 
Parliament. 

In other respects, however, the power of the Austrahan 
Parhament is broader than that of the Canadian Parliar 
ment or the American Congress, since it includes com- 
plete control over both marriage and divorce. 

Whether the power of the Australian central govern- I 
ment is wider on the whole than that of the Canadian 
central government it is difficult to say. But it may 
safdy be said that both the Australian and the Canadian 
parliaments have greater powers than the United States 
Congress. A hundred or more years of economic de- 

lopment, particularly in the domain of transportationj 
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have thus caused the evolution of a wider conception 
of central power. 

The method of enumerating powers, which as we have 
seen is the method adopted in the Australian constitu- 
tion for the determination of the position and relations 
of the two governments established, has led, as would 
be expected, to the necessity of providing an authority 
for the decision of the question whether the provisions 
of the constitution have been observed by either the 
central or the state parliament in the exercise of its 
powers of legislation. 

The Australians were unwilling to follow the plan 
adopted in Canada of submitting such questions to the 
final decision of the Judicial Committee of the British 
Privy Council, Regarding such questions as peculiarly 
Australian in character, they wished to have them 
decided in Australia. It is the High Court of the 
Commonwealth of Australia which has the final power 
of decision in these cases. In other words, the system 
of the United States has been adopted which, as has 
been said, intrusts the decision of these cases to a 
tribunal of the central government, whose powers are 
under examination. 

Somewhat the same difficulties have been found in 
Australia to be incident to this method of enumerating 
the powers of either one of the governments provided 
in the federal system, as have been experienced both in 
the United States and in Canada. Much litigation has 
resulted. Nice and close questions are continuously 
being raised. The law is verj' uncertain. And no one 
who is not technically qualified, and who has not made 
an exhaustive examination of the judicial decisions on 
the constitution, which are sometimes contradiqtwr. 
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speak with any degree of certainty as to the actual 
powers of either the central or the local government. 

The experience of all of the three countries, which 
have attempted in this manner to distribute the powers 
of government under a federal system, would seem to 
prove that this method of enumerating the powers to 
be intrusted to one of the two governments in such a 
^fstem must have as one of its necessary incidents the 
establishment of a judicial tribunal for constitutional 
interpretation. The grant of such powers of interpreta- 
tion to a judicial body would, however, seem practi- 
cable and advantageous only in the case of peoples whose 
sense of legahty is highly developed, peoples among 
whom there are judicial traditions of long standing; 
peoples, finally, who as a result of years of experience 
with their courts have gi-eat confidence in judicial in- 
-■tegrity and wisdom, and on that account are willing 
) accept their judges' decisions on questions which aref 
rften political rather than judicial in character. 
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NIXE vwups after the establishment of the Australian 
C\uaman>{*-ealth, the same general problem which 
^ UuitiiHl States, the Canadian Provinces, and the 
Awmdiw Colonies had attempted to solve was pre- 
4WMI ti> tkt> South African colonies of the British 

tV Kun^poan colonization of this part of the world 
Wijt vvrifti^lv lH>Kun by the Dutch, who used the Cape 
^rf i.HXHl HoiH> as a place where they might refit and 
C^victual tho sliij^s employed by them in the East India 
IMki^ Puring tlie Dutch occupation there had been 
^ vN^wKioraWo innnignition into the colony from Holland. 
Tho I Hit oh |H)pulHtiou was also augmented by quite a 
i^i^U^r of KnMicli IVotestants — the Huguenots — ^who 
K^t tKnl fr^HU IVjiuco in order to escape the persecutions 
ijMUi&urHtiHl in tho riMgn of Louis XIV. The French 
HVMKUOUOtsi Huialgauuitoil with the Dutch, and under 
iKo lu^iuo of HiH'rs thoir descendants devoted themselves 
(^ (ho nuvit )Uirt to tigricultural and pastoral pursuits 
1^) 9h4\\hI s\ioh lalH>r problems as presented themselves 
^v ^m^lHN'iuR tl^^^ imtivo black population, without whose 
|l^4« it would have been difficult if not impossible for 
|W \H^u«l^v to pri>s|HT. 
\\\ IStHt, iu« \\x\ incident of the Napoleonic wars, the 
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^ colony of the Cape of Good Hope was conquered and " 
occupied by the British, to whom it was formally ceded 
in 1814. The go^'ernment then established, like the 
Dutch government which preceded it, had few of the 
characteristics of representative government. ^Vll pub- 
lic powers were vested in a governor and council ap- 
pointed by the British Crown. 

Early in the nineteenth century there began in Greall 
Britain an agitation for the abolition of slavery. Final-'l 
h' the British Parliament, about 1834, freed the slaveel 
tliroughout the entire British Empire, and, largely be-1 
cause of the complete control which the mother country 
had over the government of the Cape colony, enforced 
the emancipation act in what seemed to the Boers a 
harsh manner. This action on the part of the British 
incensed the Boers, who believed that they were unjustly 
despoiled of their lawful property. Quite a large number 
of them therefore decided, in 1836 and 1837, to remove 
themselves and their possessions to the interior of the 

B country beyond the jurisdiction of the British governor, 
Hliere they might, unmolested by what they regarded 
IB foreign oppression, live their hves according to rules 
of their own making. 

One band of these emigrants established themselves 
in the fertile district along the coast, northeast of the 
Cape of Good Hope, which subsequently became known 
as Natal. Here they organized, in 1840, the Republic 
of Natalia. The British, who claimed that, as the 
Boers were British subjects, all settlements which they 
made belonged to the British Crown, sent a military 
force to Natal, conquered the Boers, and declared Natal i 
to be a British colony. 
Other bands of emigrants went still farther wet 
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across the Orange River, and still others farther north 
beyond the river Vaal. In these districts they founded 
two more repubhcs, known, respectively, as the Orange 
Free State and the Transvaal Republic. In 1848 the 
Orange Free State was annexed by the British, but in 
1854 its independence was recognized. In 1852 also 
the independence of the Transvaal, under the name of 
the South African Republic, was recognized by Great 
Britain. The population of these states was, for the 
most part, composed of savage black tribes, with whom 
the white Europeans were in almost continual conflict. 
The European population was mainly Boer, but in both 
these republics, and particularly in the Orange Free 
State, there were quite a number of British. 

The relations of these Boer states with Great Britain 
were on the whole not friendly. The Boers disliked the 
British, whom they regarded as their oppressors, while 
the British feared the effects of the policy pursued by 
the Boers toward the native black population, which 
was almost continually producing native wars. In 1867 
the British therefore annexed the South African Republic 
whose independence it had recognized in 1852. In 1880 
the Boers declared their independence, and after a short 
war that independence was recognized by Gredt Britain, 
subject to a somewhat undefined and unsubstantial 
right of suzerainty in Great Britain. 

Finally, in the latter part of the nineteenth century 
the discovery of gold in the Transvaal led to a large 
immigration of foreigners into the South African Re- 
public. The attempt on the part of Great Britain to 
exercise her right of suzerainty in order to protect what 
she professed to regard as the rights in the Republic of 
these foreigners, many of whom were of British national- 
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^ny, brought about a second war between Great Britain 
on the one hand, and the two Boer repubUcs on the 
other. The result of this war was the ultimate defeat 
of the Boers and the annexation of the two Boer repub- , 
hes, which took place In 1902. I 

The difference in nationahty which characterized the 
various British colonies in South Africa, and the bitter- 
ness engendered by the more than half a century of 
veiled if not open hostihty which had been incident to 
race rivalries, had made unavailing the early attempts 
at union, which had been made as far back as 1877, 
In addition to these obstacles to political union the vari- 
ous districts had been from a geographical point of view j 
almost completely separated. Natal and the Cape of 
Good Hope were, it is true, connected by the sea, but 
the Mrican coast northeast of the Cape does not present 
many good harbors. Apart from the sea the means of 
communication were very bad until the completion of 
railways which had come about only in comparatively 
recent times. In 1909, however, all the colonies were 
connected by railways, while in one or two instances j 
branch lines led to points on the coast. In that year, ' 
apparently partly because of the belief that the colonies 
concerned had sufficient in common to justify their 
union, and partly in the hope that the union would be 
influential in causing the existing race hostility to di- 
minish, the South African Union Act was agreed upon by 
the colonies concerned and was passed by the British 
Parliament. i 

The South African Union Act is baaed upon quite a I 
different theory from that which lies at the basis of the ' 
constitution of the United States, Canada, and Aus- 
tralia. In the hrst place, it abandons the fundamental 
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idea of federal government. That is, it does not attempt 
to provide in the constitution for two governments 
whose powers are determined by enumerating the powers 
of one and reserving all other powers to the other. On 
the contrary, the South African constitution gives to 
the Union Parliament full and complete legislative power 
for the peace, order, and good government of the Union. 
This general grant of power is further not really limited 
by the grant of specified enimierated powers to the 
provinces, the name provided by the act for the former 
colonies which are imited by it. The act does, it is true, 
give such powers as that of local taxation and of borrow- 
ing money for provincial purposes to the provincial 
councils, which take the place of the former colonial 
parliaments. But the exercise of most of these local 
powers must be made with the approval of the Governor- 
General of the Union, or in accordance with rules and 
regulations to be laid down by the Union ParUament. 

In the second place, in order to continue in existence 
the provinces as they were at the time of the imion, it 
is provided that all the laws in force in the colonies at 
the time of the establishment of the Union shall con- 
tinue to be applicable in the respective provinces until 
amended or repealed by the Union Parliament or the 
competent provincial council. 

Finally, the Union Parliament is authorized to dele- 
gate its powers to the provincial councils. 

The method provided by the South African Union 
Act for determining the relations of the central and 
provincial governments consists then, in ultimate analy- 
sis, in the maintenance for the present of existing condi- 
tions subject to amendment by the central legislature. 
It has the great advantage that it makes unnecessary 
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any attempt to fix the permanent position of either the 
central government or the proWnce. It also does not 
require for its successful execution the establishment of 
a judicial tribunal for the determination of questions i 
of constitutional powex, accompanied by all the di»- I 
advantages which the exercise of such powers has heat I 
shown to entail. 

Finally, it is to be remarked that local rights are not ' 
liable to be infringed, since existing colonial law is con- 
tinued until modified by either Union or provincial legis- 
lation. The equal representation which each province 

accorded in the Union Senate may be relied on to 
vent any centralization of government which is not 

proved by the provinces. On the other hand, the 
power which each province is inferentially recognized as 
possessing to change existing laws may not be made 
use of to the disadvantage of national unity and of the 
common interest. For all acts passed by the provincial 
coimcils must, to be valid, receive the approval of the 
Governor-General of the Union. 

It may perhaps be said with propriety that such was I 
substantially the form of government proposed for the 
United States by Alexander Hamilton to the convention 
which met in 1787. Its adoption was prevented by the 
prevalent states' rights feeling of the day. 

This sketch of one hundred and twenty-five yearai 
of federal government would seem to show: 

First. That there has been a continuous and persistent 
tendency to expand the powers of the central govern- 
ment, and to curtail those of the provinces or states. 
Almost each one of the confederate constitutions which 
have been adopted since the Constitution of the United 
Itates was framed has widened the sphere of activity 
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of the central government. Even the United States has 
been subjected to these centraiizmg influences. Con- 
stitutional amendments and judicial decisions have, on 
the one hand, curtailed the powers of the states, and 
on the other enlarged those of the central govern- 
ment. Improved methods of conmiunication have pro- 
duced everywhere a larger measure of economic unity. 
More common interests have developed which have de- 
manded for their satisfactory treatment, harmonious 
and imiform action. These changes in economic con- 
ditions have necessarily involved as a consequence the 
adoption of a wider conception of central power and the 
grant of larger powers to the central government. 

In the second place it is to be noticed that the latest 
constitution attempting to fix the relations between a 
central government and provincial or state governments 
has abandoned the original American idea of federal 
government; that is, the enmneration in the constitu- 
tion of either the powers of the central government or 
those of the provincial or state governments. 

It is perhaps impossible to say why the system of 
federal government has thus been abandoned. Any one 
who is acquainted with the details of American, Ca- 
nadian, and Australian constitutional law will, how- 
ever, immediately call to mind the difficulties attendant 
upon the attempt to differentiate central from state 
powers. This attempt has involved the establishment 
of a court of some sort with power to declare unconstitu- 
tional acts of legislation passed in excess of constitution- 
al power. This method of constitutional interpretation 
has, as we have seen, led to uncertainty as to what are 
the powers of either the central or the state govern- 
ments. In the United States it has had particularly 
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unfortunate results. At the present time in this coxmtry 
it is impossible to state with any degree of certainty 
until the Supreme Court has rendered its decision — 
this is seldom handed down in less than two or three 
years after the question is raised — whether any aet of 
Congress or of a state legislature levj'ing a new tax or 
imposing a new regulation of property or business is in 
accordance with the Constitution or not. This result 
is unfortunate, not merely because there is uncertainty 
with regard to the law, but also because a disrespect for 
law is encouraged. The fact that an act passed by a 
legislature is not for a long period regarded as having 
the full force of law tends to cause many unthinking 

» persons to display disregard for all law. Such a method 
of solving the question is unfortunate, furthermore, he- 
Cause it imposes political duties on courts. 

Whether it was the experience of the United States, 
and to a lesser degree the similar experience of Canada 
and Australia, which led the framers of the South 
African Union Act to abandon the whole idea of federal 
government with its incidental establishment of a judi- 
cial tribunal for constitutional interpretation, it is im- 
possible to aay. Certain it is, however, that the plan 
which they adopted will enable them to escape the evils 
incident to that form of govenmient. 

The consolidation of constitutional power in a central 
parliament which is characteristic of the South African 
Union Act will enable South Africa, through the action 
of one organ of the government, to adapt its pohtical 
organization to its actual conditions as they change 
from time to time. When the means of communica- 
tion improve, and, as a consequence, more matters be- 
oome of commoD interest to the whole South African 
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people, the Union Parliament may at once and definitely 
make the necessary provision for their regulation. 

Furthermore, the fact that the Union Parliament has 
practically all legislative power does not make it neces- 
sary that all matters shall be centralized and subjected 
to a uniform r^ulation. The act authorizes the Union 
Parliament to delegate its powers to the provinces. The 
act also continues in force in each of the provinces the 
laws therein existing at the time of the union, until such 
laws are changed by act of the Union or of the competent 
provincial council. 

Little fear need be entertained of over-centralization. 
For the equal representation of the provinces in one 
house of the Union Parliament, and the fact that every 
member of the other house comes from a provincial dis- 
trict, will permit the demands of local provincial opinion 
to make themselves both heard and felt. 

What now are the lessons which may be derived from 
the recent experiences in constitution-making which 
are applicable to present-day conditions in countries of 
great extent? 

In the first place, it would seem that the modem con- 
stitution should abandon the attempt, now appar- 
ently discredited, to form a distinctly "federal gov- 
ernment." That is, it should not attempt to enumer- 
ate the powers of either a central government or of 
provinces. 

The reasons for this conclusion are: 

First. Any enumeration of this sort which may now 
be made wiU have soon to be changed, no matter how 
successful it may for the time being be. For all coun- 
tries, and particularly those which are undeveloped, 
would appear to be subject to great economic and social 
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changes which will greatly modify existing conditions. 
It is hardly to be doubted that in the very near future 
great improvements in navigation on both sea and river, 
will be made in each country. It is just as certain also 
that in the next few years many railways will be built, 
and it is to be expected that their construction will be 
accompanied by the building of many subsidiary means 
of communication. All these enterprises can hardly fail 
,to do away with the isolation which is now characteristic 

many local communities, and interests common to , 
great sections and even to the whole of a country will J 
develop which cannot be effectively cared for by aoyjl 
provincial action, however intelligent. I 

The changes which imder such conditions are likely 
to be made will not, however, be confined to mere im- 
provement in the means of communication. Many un- 
developed countries, if we may beUeve the reports of 
those who have made even a superficial examination of 
them, have coal deposits and other mineral resources 
which will be developed. . 

Finally, all thickly populated countries are potentially \ 
consuming countries. There is every reason to believe 
that at no far distant time factories and other industrial 
enterprises will be established in many countries where 
they are not now to be found for the domestic manu- 
facture of commodities which are now imported from 1 
abroad. ' 

The development of such undertakings can hardly 
fail to have the effect of so changing existing economic 
and social conditions as to make any attempt now to 
regulate in detail the distribution of powers between a 
central government and provinces a futile if not a 
jdangerous one. Such an attempt will be futile, since , 
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a change in conditions will make necessary a change in 
the distribution of powers, and may be dangerous if 
constitutioDal amendment is made at all difficult. For 
the delay incident to such change may imperil the suc- 
cess of a movement from which a country would derive 
much benefit. 

Second. The experience of the United States, Canada, 
and Australia has shown, as has been said, that the 
successful distribution in a written constitution of the 
powers of government between a central government 
and provinces has been accompanied by the grant to 
some sort of a judicial body of the power to declare 
imconstitutional the acts of either national parliament 
or state or provincial legislature. The exercise of such 
a power, it has been shown, has been followed by bad 
results in that the law has been made imcertain, and has 
also in the opinion of many lost to a degree the respect 
of the people on that account. Nothing is more im- 
portant at the present time in most countries than to 
remove the courts from the influence of politics to which 
the exercise of such power necessarily subjects them, 
and to encourage among the people in every way possible 
respect for the law. 

The second lesson, which it would appear may be 
derived from the experience of the last century, is that 
without resort to the device of "federal government" 
the relations of the central government and the prov- 
inces may be so regulated that on the one hand national 
unity may be preserved, and that on the other local 
autonomy be established. 

The general legislative power of the country may be 
vested in a national parliament, which, however, will 
be recognized as having the right to delegate the exer- i 



THE SOUTH AFRICAN UNION 

cise of its powers to any provinces which may be estab- 
lished. All the laws regulating the organization and 
powers of provinces in force at the time of the adoption 
of the constitution may be continued in force until 
changed by the action of parliament or of the provincial 
authorities. If, furthermore, the province be recog- 
nized as po^essing the power to pass laws which will 
be operative within its limits until parliament shall have 
taken action, provision will be made both for the con- 
tinuance in the immediate future of existing conditions, 
and for a gradual development in accordance with 
changes in circumstances, and ample opportunity will 
be insured for all necessary local action. All requisite 
protection for national unity will be provided if it is 
enacted that the laws passed by the provinces in the 
exercise of these powers must secure the approval of 
the national executive before they become operative, 
and are subject to repeal at any time by parliament. 

Such would seem to be the lessons which may be 

derived from a study of the most recent constitutions, 

so far as that study is applicable to the problem of 

determining the relations between a central govern-- 

kment and provincial or state governments. 
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MOST modem European states have an organization 
which is based upon the general principle that 
there should be three somewhat distinct governmental 
authorities. These authorities are ordinarily spoken of 
as executive, legislative, and judicial. 

The position which these authorities occupy in the 
governmental system and the relations which they bear 
to one another are in large measure dependent upon the 
historical development of the particular country. In 
general, however, it may be said that the evolution of 
European constitutional government must be traced 
from a time when all powers of the state were centered 
in an absolute monarch. This monarch was at the 
same time the legislative, the executive, and the supreme 
judicial authority in the state. 

In the course of time special authorities developed 

with the consent of which or through which all royal 

powers were exercised. The fact that particular methods 

were thus devised for special manifestations of the royal 

power had the necessary effect of subjecting the exercise 

of that power to Umitations which greatly diminished 

the sphere of arbitrary and discretionary royal action. 

This result was reached in most cases through armed 

resistance to royal authority, which in many European 

countries was accompanied by revolution and civil war. 
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At the end of the eighteenth century Great Britain 
was the only European country in which this evolution 
had taken place. The British government of that time 
was based on the following principles: 

In the first place, it was recognized that only with t 
consent of Parliament might the Crown regulate the 
legal relations of the people one with another or impose 
burdens or duties upon them. Parliament wa.s a body 
which had sprung up that was more or less representa- 
tive of the people. Its development will be noticed in 
succeeding chapters. The constitutional theory, how- 
ever, still was and even now is that this power of regula- 
tion, which has come to be known as the legislative 
power, is exercised by the Crown. Thus the enacting 
clause of all British laws is as follows: "Be it enacted 
by the King's Most Excellent Majesty, by and with the 
advice and consent of the Lords, Spiritual and Tempo- 
ral, and Commons, in this present Parliament assembled, 
and by the authority of the same, as follows": 

In the second place, the decision of controversies to 
which individuals were parties was to be made in the 
name of the Crown by judges who were accorded a posi- 
tion of independence over agaiast the Crown. This 
independence was secured by the fact that judges were 
appointed during good behavior, and might be removed 
only by action of Parliament. Here again it was the 
legal theory that it was the Crown which rendered the 
judgment, acting, Iiowever, through the judges. All 
writs and proceedings taken in the course of suits before 
the courts held by these judges ran, therefore, in the 
King's name. 

Finally, inasmuch as the royal person was inviolable 
and irresponsible, since, as the English law expresses 
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it, "The King can do no wrong," some one who legally 
could do wrong must assume responsibility for every 
royal act. Thus was developed the doctrine of min- 
isterial responsibility which made it necessary that a 
minister— a royal 8ervant — should countersign every act 
of the Crown, and by so doing assume responsibility 
therefor. If wrong had been done by the act — i. e., if 
it was illegal — the minister who had countersigned it 
had to assume the punishment for the illegality provided 
by law. In olden tim^ this responsibility was a large 
one, and more than one minister had lost his bead for 
countersigning an illegal act of the Crown. 

Continental political writers of the eighteenth cen- 
tury, among whom a French philosopher, Montesquieu, 
is particularly to be mentioned, were inclined to r^ard 
English institutions as based upon the recognition of 
three general forms of government — viz., the legisla- 
tive, executive, and judicial. From a practical point 
of view, however, what was thus called the legislative 
power was the power exercised by the Crown acting 
with the consent of Parliament; what was called the 
judicial power was the power exercised by the Crown 
acting through independent judges; while what was 
called the executive power was the power exercised 
by the Crown acting neither with the consent of ParUa- 
ment nor through independent judges, but merely sub- 
ject to the responsibility of some minister. In England 
no serious attempt was made, certainly in the law, to 
give these names to the different manifestations of 
royal power. Almost the only really legal distinctiona 
which were made had to do with what was spoken of as 
the "prerogative of the Crown"; that is, the power 
which the King might personally exercise without the 
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consent of Parliament, but subject to the principle of j 
ministerial responsibility. 

The theory of the "Separation of the Powers of Gov- 
ernment," as Montesquieu's theory was called, thus had 
little influence on the English law. The English were 
content to consider apart from any general theory the 
concrete facts of their political life, and saw merely the 
actual powers of ParUament, the actual powers of the 
judges, and the actual powers left to the Crown, as they 
were determined by English law and custom. 

The legal theory of the English government at the 
end of the eighteenth century was then that the Crown 
was not an authority of enumerated powers, but pos- 
sessed all governmental power subject to limitations, 
mainly as to the method of its action. The Crown, 
therefore, had the power to do anything that it was not 
forbidden to do, provided its method of action was 
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In Great Britain the limitations imposed upon the 
■al power were not to be found in any one written 
document, but were the result of acts of ordinary legis- 
lation and of precedents which had been made, and of 
customs which had been followed. When, however, the 
British colonies in North America obtained theh" inde- 
pendence their inhabitants endeavored, for perhaps the 
first time in the history of European constitutional de- 
velopment, to incorporate into one written document 
the political organization which they intended to es- 
tablish. It is, however, of course true, as has been 
pointed out, that the Commonwealth of Cromwell, 
which lasted only a few years, was based on the so-called 
"Instrument of Government." 
The adoption of the idea of a written constitution was 
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not the only or even the most unportant departure which 
the Americans made from British precedent. They made 
also serious modifications in the whole theory of British 
constitutional government. At the time the American 
colonies declared their independence all existing ideas of 
royal sovereignty and monarchical government thus 
were abandoned. The new political system which was 
subsequently established was based squarely on the * 
idea of popular sovereigntj^ Thus the first constitu- 
tion of the State of New York, adopted in 1777, after' 
reciting the fact that "the good people of the said col- 
ony . . . reposing special trust and confidence in the 
members of this convention,'' have appointed, author- 
ized, and empowered them "to institute a new govern- 
ment,'' goes on to say: 

"The convention therefore in the name and by the 
authority of the good people of this state doth ordain, 
determine and declare" what follows. 

Many of the early state constitutions, like the first 
constitution of New York, were not submitted to a 
vote of the people of the states. Later, however, such 
submission became the rule, and the enacting clause of 
the present American state constitution has come to 

read, "We the people of the State of do ordain 

and establish the following form of government," or 
some such words. The present Constitution of the 
United States also contains a similar clause. It reads: 
"We the people of the United States ... do ordain and 
establish this Constitution for the United States of 
America." 

The transfer of the theoretical sovereignty from the 

Crown to the people, which was accomplished in the 

United States, has had an important effect upon the 
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position in tlie governmental system of the executive, 
and, indeed, on that of the legislature. For there could 
be no presumption in favor of the power of either ex- 
ecutive or legislature except in so far as it was to be 
derived from the Constitution. This document was, it 
will be noticed, the expression of the will of the sovereign 
people as to the form of government. 

The whole American constitutional theory was also 
much influenced by the theoretical political scientists/ 
of the day, chief of whom was Montesquieu. His theory 
of the separation of three powers of government was, 
in the opinion of the tiiinking public of that time, the 
basis of all free government. It was therefore incor- 
porated into practically all the early state constilutions. 
Thus ihe-first constitution of the State of New York 
provided in one article: "That the supreme legislative 
power within this state shall be vested in two distinct 
bodies of men . . . who shall form the legislature." 

Another article declared "That the supreme executive 
power and authority shall be vested in a governor." 

No such precise article disposed of the judicial power, 
but various sections provided for judges who should 
hold their oflBces during good behavior. 

Other early state constitutions, however, made more 
specific and precise provision for the exercise of judicial 
power, and as well for the application of the principle of 
the separation of powers. The Constitution of the 
United States also adopted twelve years later, after 
providing that "all legislative powers herein granted 
shall be vested in a Congress of the United States," and 
that "the executive power shall be vested in a Presi- 
dent," goes on to say in another article that "the judicial 
power of the United States," which itself is described 
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In the Constitution, ''shall be vested in one Supreme 
Court and in such inferior courts as Congress may from 
time to time ordain and establish." 

In the early American state constitutions little if any 
attempt is made to define the ''supreme l^islative 
power'' given to the legislature. But the clause granting 
the "supreme executive power and authority'' is fol- 
lowed by an enimieration of powers which its possessor, 
the governor, may exercise. In the United States Con- 
stitution, similarly, the general grant of the executive 
power to the President is followed by an enimieration 
of specific powers. It is, of coiu'se, true that the powers 
of Congress are likewise enumerated. But the enumera- 
tion in this case is made for the purpose of securing a 
distribution of powers, as between the central govern- 
ment and the state governments, and the words vest- 
ing the legislative power of the United States in Con- 
gress are significant as impliedly denjdng to any other 
authority the right to exercise them. The Constitu- 
tion says expressly that '^all legislative powers herein 
granted shall be vested in a Congress of the United 
States." 

This attempt, made in the early American constitu- 
tions to distribute what at the time were regarded as 
separate powers of government, has had important 
constitutional results. 

In the first place, the American Executive — governor 

or President — ^is, different from the British Crown, an 

authority of enimierated powers. The coiu^ when 

called upon in specific cases to decide whether he has 

the power to act or not have held that the general 

statement that "the executive power" shall be vested 

in him, has little if any legal effect, and that for the most 

88 



I 



AMERICAN CONCEPTION OF EXECUTIVE POW 

part it is to be explained by the powers which are later"* 
specifically mentioned. 

The executive power in the United States is, therefore, 
quite different from what it is in England. The holder 
of it is for the most part merely to exercise the powers 
which have clearly been given to him by the Constitu- 
tion, and the Constitution itself is regarded as a grant 
of power not otherwise possessed, rather than as a 
limitation of power already in existence. 

In the second place, the fact that the legislative power 
is granted in the American state constitutions to the 
legislature in general terms not followed by an enumera- 
tion of specific powers, and the necessity that some dis- 
position, either positive or negative, shall be made in 
the constitution of all the sovereign powers of govern- 
ment, have led the American courts to the conclusion 
that the American state legislature is an authority of 
general and not enumerated powers. That is, the state 
legislature may do anything which it has not been for- 
bidden by the constitution to do, or the doing of which 
I has not been intrusted to some other authority. Inas- 
' much, however, as the executive power has been specifi- 
cally granted to the governor and the judicial power to 
the courts, the le^slature may not, if not expressly 
authorized so to do by the constitution, perform what 
are regarded as either executive or judicial acts. In de- 
termining what is the legislative power of the state leg- 
islature the courts of the United States have also been 
influenced by British precedents. What the British 
Crown might do in Parliament, the state legislature may 
likewise do where no provision of the constitution pre- 
vents. 

The fact that American courts have the right in tbo 
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proper way to declare unconstitutional any govern- 
mental acts, even the acts of the legislature, when in 
their opinion such acts violate the constitution, has re- 
sulted in a host of decisions as to what are, respectively, 
legislative, executive, or judicial acts. What was in 
England merely a general principle of political science, 
to be observed where it produced no serious incon- 
venience, has thus become in the United States a rule 
of law applicable in the proper case by the courts. By 
this rule the legislature may not do an executive or 
judicial act, the executive may not do a legislative or 
judicial act, and the courts may not do a legislative or 
executive act, unless the constitution in the specific 
case has made an exception to the principle of the 
separation of powers. 

The difficulty of finding a satisfactory standard by 
which the inherent character of specific acts of govern- 
mental power may be judged in accordance with the prin- 
ciple of the separation of powers, the differences in the 
various state constitutions, and the divergent decisions 
of the courts, which have been called upon to express 
their opinions, have, however, led to endless trouble. 
It is practically impossible for the student to derive 
from an examination of the judicial decisions upon 
the subject any but the most general ideas with regard 
to the nature of legislative, executive, or judicial power. 
Certainly it may not be said that the courts have been 
able to work out anything in the nature of a scientific 
theory on the subject, which is not subject to numer- 
ous exceptions. 

The early American state constitutions, and particu- 
larly the United States Constitution of 1789, are extreme- 
ly important documents in the general history of con- 
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itutional government. It is, of course, true that they 
all based on EngUsh institutions, as those institu- 
tns existed at the end of the eighteenth century, but 
sy were also profoundly influenced by the idea of 
>ular sovereignty and the French doctrine of the 
'ation of powers. But it may truthfully be said 
■t the clauses in these constitutions, which treat of 
executive power, embody the first attempt made 
men of European origin to express in legal form their 
as to the content of that power. These clauses are 
iresting both on this account and because the United 
,tes Constitution itself has had a great influence on 
tsequent constitutional development. They are there- 

particularly worthy of study. 
The United States Constitution, as we have seen, vests 
the executive power in a President. The meaning of the 
power thus granted is, however, to be obtained from the 
twers subsequently specifically enumerated. These are: 
I. The power to appoint all officers of the government 
except inferior officers, who, if so provided by law, may 
be appointed by their superiors or by the courts. This 
power, where not otherwise provided by law, is to be 
exercised with the approval of the Senate. No mention 
is made in the Constitution of any power of removal 
from office. All that is said with regard to the tennina- 
tion of office is contained in the provision with regard 
to impeachment, which is applicable to all civil officers, 
and that giving the judges a term of office during good 
behavior. The practice is, however, that the President 
has the power to remove arbitrarily almost all civil 
officers of the United States, not judges. This power 
has been recognized as belonging to the President as a 
of the executive power granted to him. 
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2. The power of military command^ not including the 
power to declare war, nor any power to declare a state 
of siege or martial law. 

3. The diplomatic power which consists: 

(a) of the power to receive ambassadors and 

other public ministers, thus impUedly in- 
cluding the power to recognize new gov- 
ernments; and 

(b) The power to make treaties with the consent 

of the Senate, to be given in this case as 
the result of a two-thirds vote of the 
members present, 

4. The power to grant reprieves and pardons for 
offenses against the United States except in cases of 
impeachment. 

5. Powers affecting Congress and consisting 

(a) of the power to convene both Houses of 

Congress or either of them on extraor- 
dinary occasions. 

(b) of adjourning them in case of disagreement 

between the two houses with respect to 
the time of adjournment. 

(c) of the power to veto or disapprove of all 

acts of legislation, such disapproval not 
having any effect in case the act disap- 
proved is re-enacted by a two-thirds vote 
of each House of Congress. 

(d) of the power to send messages to Congress 

containing such information and recom- 
mending such measures as he shall judge 
necessary and expedient. 
It will be noticed, first, that the President has no 

power of prorogation or dissolution; second, that he 
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rhas no formally recogmzed power of initiating law 
I third, that no provision is made for responsible min- 
isters;' and, fourth, that the appointment by the Presi- 
dent of certain, generally the more important, officers 
must be approved by the Senate, which also must ap- 
prove the treaties which he makes. 

The omission of the first two of these powers, which 
did, as a matter of fact, belong to the British Crown, is 
due to the influence of the theory of the separation of 
powers. The omission of any mention of responsible 
ministers is due to the fact that the President is not 
recognized by the Constitution as irresponsible. The 
provision for senatorial approval of presidential appoint- 
ments is probably exclusively of American origin, and 
is due to the fact that the Governor's Council in colonial 
days exercised a somewhat similar control over the 
colonial governor. 
I It is to be noticed also that no power of ordinance 
or regulation is given to the President. Such a grant 
of power would have been regarded at the time as in- 
consistent with the great principle of the separation of 
powers. While no serious attempt has been made to 
derive such a power from the general grant to the 
President of the executive power or from the duty ex- 
pressly imposed upon him to see that the laws be faith- 
fully executed, the more recent decisions of the Supreme 
Court would seem to recognize that Congress may dele- 
gate to the President the power to issue r^ulations 
having the force of law where such regulations are in- 
tended to aid in the execution of laws already in exist- 
ence. This is the only power of regulation which the 

> It may be said that the Conatitutioa expressly forbida officera of tlie 
, soverameDt to be membera of Conureas. 
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President of the United States may have under the Con- 
stitution, and its extent is thus entirely dependent on 
legislation. 

It is usually considered that the duty which is imposed 
upon the President by the Constitution, "to see that 
the laws be faithfully executed/' authorizes the Congress 
to impose duties upon the President which he is obliged 
to perform. As a matter of fact, many powers and 
duties of a special character are thus conferred or im- 
posed by Congress upon the President. During the 
Civil War thus Congress authorized the President by 
proclamation to suspend the privilege of the writ of 
habeas corpus. The effect of the suspension which 
followed was almost equivalent to the declaration of 
martial law, smce persons unprisoned by executive 
action found it practically impossible to get their cases 
before the courts. 

It is to be noticed finally that the Constitution of the 
United States specifically provides that no money shall 
be drawn from the public treasury except in consequence 
of appropriations made by law. 

The American conception of executive power as con- 
tained in the Constitution was thus distinctly that of 
a power to execute the law through the discharge of 
specifically enumerated functions, such as the appoint-t 
ment, removal, and direction within the limits of tb^ 
law of administrative officers. On the one hand, it in- 
cluded hardly any powers of control or influence over 
legislation or over the legislature. On the other hand, 
while generally free from legislative control, it was sub- 
jected to such a control in three instances — viz., the 
appointment of officers, the making of treaties, and the 
necessity of obtaining the consent of Congress for the 
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expenditure of public moneys. The President, finally, 
was an authority of enumerated powers to be found in 
the Constitution and was not made irresponsible. Such 
is the eonception of executive power to be found in the 
Constitution of the United States. 
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THE EXJEOPEAN CONCEPTION OP EXECUTIVE POWER AND 
PARTICULARLY OP CABINET GOVERNMENT 

TTHE French constitution of 1791, which was the 
^ first written constitution of modem Europe, was 
based on the same general principles as the then existing 
American constitutions. In the ''Declaration of the 
Rights of Man and of the Citizen," which prefaces this 
document, it is stated that ''the representatives of the 
French People being organized as a National Assembly," 
the National Assembly recognizes and declares certain 
enumerated rights, and, "wishing to establish the French 
constitution on the principles which it has recognized," 
abolishes certain privileges. In the main body of the 
constitution thus established it is stated that "sov- 
ereignty belongs to the nation; no section of the people, 
no individual can attribute to himself its exercise." 
The constitution further "delegates" — this is the word 
which is used — the legislative power to the National 
Assembly and, as the government is to remain mon- 
archical in character, the executive power to the King; 
and the judicial power to judges to be elected for a term 
by the people. 

Subsequent sections define both the legislative and 
the executive powers by granting the exclusive exercise 
of a series of specific powers to the assembly and of 
another series of powers to the King. 
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Although this constitution was in force only a few 
months, it is interesting both as evidence of the adoption 
of the American idea of popular sovereignty with the 
consequent change in the position of the Crown, and 
as indicative of the desire on the part of constitution- 
makers to distinguish and define the three powers of 
government. 

After the restoration of the monarchy, in 1814, the 
idea of popular sovereignty was abandoned in France, 
both the constitutions of 1S14 and 1830 "purporting to 
have been made and put in force by the Crown. None 
of the subsequent French con.stitutions, except the repub- 
lican constitution of 1848, is explicitly based upon the 
theory. Furthermore, few, if any, of the monarchical 

institutions which were framed in Europe during the 
ineteenth century, except the Belgian constitution of 
1830, have recognized the principle, although it is ex- 
pressly mentioned in the republican constitution of 
Switzerland, 

But the attempt is often, indeed generally made, in 
even the monarcliical constitutions of Europe, to dis- 
tinguish a legislative power which usually without 
definition is given to a parliamentary body of some sort 
acting in conjunction with the Crown, and an executive 
power which is given to the Crown. The grant of this 
executive power is not infrequently accompanied by an 
enumeration of a series of powers which the Crown is 
expressly authorized to exercise, This is true, thus, 
of the constitutions of Belgium, Prussia, Italy, and 
Spain. 

A perusal of the provisions enumerating the powers 
of the Crown in some of the more important European 
constitutions of the nineteenth century will show also 
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that the general conceptkHi of the fnmers of the Con- 
stitutkm of the United States, with regard to the execu- 
tive power, was hdd as well by Eoropean putfcists. 

Thus the ill-fated French constitutioQ of 1791 states 
that the supreme executive power is vested exriosively 
in the King, who is declared to be the chief of the ad- 
ministration, and is intrusted with the duty ot main- 
taining public order and peace and the external safety 
of the kingdouL It thai proceeds to give the King: 

L Wide powers of i^^xHntment of officers subject 
to no legislative control. Among the cheers so sp- 
pointed were the ministers, wImhu the King may also 
remove. 

2. The power oi military command, but no power to 
declare war without the consent of Parliament. Pow» 
to declare a state erf siege oar martial law is not mesk- 
turned. 

Z. A diplomatic power including the pow«r to make 
irete^'wi subject to the ratification of Farliament. 

4« Powers affecting Pariiament consisting of: 

(a) The power to call special sessions. 

(b) The power to dis^pro\-e the acts of legisla- 

tion, such disappro^-al having no effect in 

case two successive legislatures re-enact 

the bill disapproved. 

A« the penion of the King is made in\'io]ahle evay 

lUit performed by him must be countensjgned by a re- 

niffftm&iih minister. 

ft will ^>e noticed that no power of ordinance or regula- 
tj/ffj m clearly mentioned among the specific executive 
IHtWtm enumerated, ncwr is th»e granted to the King 
mny fiower of dissolving Parliament. Fmalh\ the King 
\i$m Uif power of initiating legislation. He '^mav only 
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invite the legislature to take some proposition under 
consideration," a power similar to the power of the 
American President to send messages to Congress. 

AH the written French constitutions subsequent to 
that of 1791 and prior to the constitution of 1814 were, 
republican constitutions. The next monarchical con- 
stitution was that granted by Louis XVIII. in 1814. 
This constitution states that the executive power be-- 
longs to the King, who has the power of military com- 
mand, and may declare war, make treaties, appoint all 
public officers, and issue regulations and ordinances 
■pecessary for the execution of the law and the safety of i 
HSie state. The King is also to exercise legislative 1 
^' power in conjunction with the legislature, each having 
practically the power to initiate legislation. But the 
approval of the King is necessary to the validity of any 
l^islative action of the ParUament. The ministers of 
the Crown are respousible since the person of the King 
is said to be inviolable and sacred. 

The general position of the Crown remained about the 
same in the constitution of 1830. In both of these con- 
stitutions, it is to be noticed, express mention is made 
of the power of ordinance for the execution of the law.* 
That of 1814 adds "for the safety of the State," while 
that of 1830 inserts the proviso that these ordinances 
may not "suspend the laws or dispense with their exe- 
cution." The revival of the idea of royal sovereignty . 
would seem to be responsible for this extension of the 
executive power possessed by the King. 

In 1830, also, the newly established kingdom of Bel- 
gium adopted a constitution which has had great in- 
fluence on the constitutional development of Europe. ' 
J constitution provided, as has been said, for popu- 
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kur MVtsroignty, and distinguished also between the legjs- 
ItiUvt) power which was to be exercised conjointly by 
iKt^ King and the Parliament, and the executive power ^ 
^^nn it Im fixed by the Constitution/' which was given 
io iho King. His powers are, however, enumerated. 
ThtHH) are: 

t . A wide power of appointment, including the power 
ii» apt)oint ministers. As the King is sacred and in- 
violable the ministers are made responsible. 

2. A power of military command, including the power 
to (loolare war. 

B. Diplomatic powers, including a power to make 
tn^uties subject to legislative control. 

4. A power of pardon except in the case of ministers. 

fi. Powers relative to Parliament. These consist of: 

(a) Power to dissolve and adjourn ParUament. 

(b) Power to initiate law. 

(c) Power to disapprove acts of legislation which 

results from his participation in the exer- 
cise of legislative power. 

6. Power to issue regulations necessary to insiure the 
execution of the laws, provided, however (the words of 
the French constitution of the same year being used), 
that this power is not used in order to suspend the laws 
nor dispense with their execution. 

Finally, the constitution says that 'Hhe King has no 
other powers than those expressly given him by the. 
constitution and by laws passed in accordance with the 
constitution." 

Most of the. other monarchical constitutions contain 
very similar provisions, but few, if any, are so explicit ^ 
UN to the fact that the Crown finds the origin of its 
iHiWOTN in the written constitution. 
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Finally, the present French republican constitution ia 
framed along the same lines. The President has: 

1. A wide power of appointment and removal of 
ficers. I 

j 2. The military power, but no power to declare war. 1 
3. The diplomatic power subject to a legislative con- 1 
rol over the making of treaties and the declaration of % 

. The power of pardon. 1 

, Powers with regard to Parliament consisting in I 

(a) Power to dissolve the lower house with the 1 
consent of the Senate. I 

(b) Power to initiate law, I 

(c) Power to demand merely a reconsideration 1 

of a law, but no power of disapproval- I 

6. Power to adopt ordinances and regulations in exe- I 

ution of the laws. I 

The President is, Uke a king, recognized as irrespon- ] 

sible except in ease of treason, but his ministers are ' 

responsible both individually and collectively. 

What is often spoken of as the French constitution is ^ 
not, however, strictly a written constitution. Most of 
m-the powers of the governmental authorities are, it is ' 
(_tnie, provided for in the three constitutional laws of 
S75. But these laws are not comprehensive nor ex- 
iKUstive. It is necessary, in order to determine exactly 
at are the powers of the French President, to examine 
oth the preceding constitutions of France, whose pro- 
visions, so far as not repealed or amended by the con- 
stitutional laws of 1875, are often even now important* 
sources of power. Acts of legislation must also be con- 
sulted. Thus the French President has wide powers of 
substantive legislation with regard to certain of the 
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French colonies, which find their origin in legislation, 
constitutional in character, passed in 1852. 

Partly by reason of this fact, and partly because of 
the provision in one of the constitutional laws of 1875 
giving to the President the power to ''watch over and 
ensure" the execution of the laws, the French President 
has somewhat the same ordinance power which wa^ 
recognized as possessed by the King in the earlier mon- 
archical constitutions of France. 

The first attempt to introduce constitutional govern- 
ment into Asia was made in the Japanese constitution. 

This constitution, foUowing the ordmary European 
monarchical constitution, provides for monarchical 
rather than popular sovereignty, but particularly states 
that the Emperor, who is sacred and inviolable, shall 
exercise his rights of sovereignty according to the pro- 
visions of the constitution. One of these provisions is 
to the effect that his acts must be coimtersigned by 
ministers, who are responsible for the acts they coimter- 
sign. 

The Japanese constitution adopts the idea of enumerat- 
ing the powers of the Emperor. These are: 

1. A wide power to appoint and dismiss officers. 
Indeed, the Emperor may fix the administrative organi- 
zation and official salaries except as provided by the 
constitution or by law. 

2. The treaty-making or diplomatic power not sub- 
ject to limitation. 

3. The power of military conunand, including the 
power to organize the miUtary forces in time of peace, 
and that of declaring war, and a state of siege in accord- 
ance with the law. 

4. Power of pardon. 
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^H 6. Powers relating to Parliament consisting of 1 

^H (a) The power to disapprove all acts of legisla- I 

^M (b) The power to summon, close, and prorogue 

^M Parliament and to dissolve the lower house. 

^H (c) The power to initiate law, since the legislar- 

^B tive power is by the constitution vested I 

^P in him conjointly with the Parliament. I 

6. The power, when the Parliament is not in session, j 
and in case of urgent necessity, to issue ordinances in I 
place of the law, in order to preserve the public safety | 
and to avert public calamities. Such ordinances are 
to be laid before Parliament at its next session, and if 
Parliament does not approve of them the government 
must declare them to be invalid for the future. In ad- 
dition to these ordinances the Emperor may issue ordi- 
nances, not contrary to law, which are necessary for the ■ 
execution of tlie laws, the preservation of public peacel 
and order, and for the promotion of the public welfare. M 

The Japanese conception of the executive power pos- 
sessed by the Emperor thus differs from the European 
conception, mainly in that a considerably wider power 
of ordinance aiid regulation is recognized as included 
within it. The Emperor may also declare war and 
^jpake treaties without the consent of Parliament. 

^Hlt will be noticed that the conception of the executivH 
^^ower to be found in the United States Constitution is ■ 
much the same as that formulated by the subsequent 
constitution-makers of Europe. The only really essen- 
tial points of difference are as follows: 

1. The powers, such as dissolution which the European 1 
e xecutive commonly has over the legislature; i 
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2. The recognition in the executive of a power to 
/ pass r^ulations or ordinances, for the most part merely 

in execution of law. Such a power, however, it will 
be remembered, may constitutionally be, and, as a 
matter of fact, frequently is, granted to the President 
of the United States by act of Congress. 

3. The European constitutions also commonly pro- 
vide, because of the irresponsibility of the executive, 
for the coimtersignature of his acts by a responsible 
minister. No such provision is made in the Constitution 
of the United States, since the President is not declared 
to be irresponsible. 

There would appear then in the constitutional pro- 
visions of most of the monarchical states of Europe the 
baffls for a conclusion as to the character of the executive 
power similar to, if not identical with, that reached 
in the United States — viz., that while the l^islative 
power is general in character, the executive power sim- 
ply consists of the right to exercise the powers enumer- 
ated in the constitution. 

As a matter of fact, however, a different view is often 
held. Thus in Germany, and to a certain extent also 
in Italy, the Crown is, like the British Crown, r^arded 
as having wider powers than those enumerated, and the 
constitution is more in the nature of a limitation than 
a grant of power. The question arises how is it that 
a different view is taken? The answer is to be foimd 
in the facts that historically the Crown was once supreme, 
and that a different development has taken place in 
most European states from that which is noticeable in 
the United States. 

It IB, in the first place, to be remembered that the 
American idea of popular sovereignty is, apart from 
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Belgium and Switzerland, not clearly expressed 
European constitutions. The old view which was held 
in England at the end of the eighteenth century, and is 
even still held — viz., that the Crown, which once pos- 
sessed all powers of government, still possesses inherent 
rather than delegated powers, that the constitution is, 
so far as the royal power is concerned, a limitation of 
existing powers rather than a grant of power not already 
possessed, seems to have come into force again with the 
conservative reaction that followed the French Revolu- 
tion. The Crown thus has something more than the 
executive power described in the constitution. This idea 
has had some influence even on the present repubhean 
constitution of France. 

In the second place, European development differs from 
American development in the two following particulars: 

In no country in Europe have the courts, even where 
permitted, exercised freely the power to define the exact 
meaning of the constitution through, for example, the dec- 
laration that acts of the legislature are unconstitutional. 
The whole principle of the separation of powers, and to 
an extent as well the principles governing the position 
of the Crown or executive, are in Europe principles of 
a theoretical political science rather than rules of law 
enforceable in the courts. Violations of such principles, 
if such exist— that is, if they are to be derived from the i 
provisions of the constitution — cannot so easily be made I 
the ground for action in the courts. Thus we do not ' 
find in judicial decisions such precise statements of au- 
thoritative juristic value either as to the position of the 
executive, or as to the extent of the different powers of 
government granted to either the Parhament, the 
Crown, or the courts, as we find in the United States. 
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Furthennore, there has developed aknost everywha^ 
throughout Europe, apart from Germany, and we m^y 
add apart also from Japan, the idea of the collective 
political responsibiUty to Parliament of the ministers of 
the Crown. The cabinet system of government, which 
has grown up as a result of its application, originated, as 
IB well known, in Great Britain. The history of its de- 
velopment in that country will be taken up when we 
come to consider the organization of the legislature. 
All that is necessary to say here with regard to it is that 
it would appear to be a somewhat spontaneous, extra- 
constitutional evolution. Cabinet government would 
appear to have been resorted to as a means of preventing 
conflict between a Crown, which is still theoretically 
sovereign, and a Parliament without whose concurrent 
action the Crown cannot actually govern. 

Apart from France, European written constitutions do 
not expressly provide for such a system. It has, however, 
been evolved from the personal responsibility which some 
minister must, through his countersignature, assume for 
every act of the Crown, and from the power which al- 
most every Parliament has to refuse its consent to the 
expenditure of money by the Crown. Where ministers 
have lost the confidence of Parliament the Crown has 
in most instances, outside of Germany and Japan, foimd 
it advantageous to dismiss them and appoint those who 
may be expected to secure that confidence. 

In Great Britain, where this method of securing har- 
mony between the Crown (the executive) and Parlia- 
ment (the legislature) finds its origin, and where it has 
received its highest development, the loss of confidence 
by Parliament is expressed in a somewhat formal way 
by the refusal to pass a measure which the government 

106 



EUROPEAN CONCEPTION OF EXECUTIVE POtt 

coniuders to be important. In such case the Crown may 
either dissolve the House of Commons, which has now 
practically all powers in this regard, or may dismiss the 
ministry. In the former case a new election is held, 
and if the majority is ad^'erse to the ministry they re- 
sign; if it is favorable they continue in office. If the 
Crown dismisses the ministry he "sends for" the leader 
of the opposition and requests him to form a govern- 
ment. 

The development of this system of Cabinet govern- 
ment has made it really unnecessary to attempt to fix 
with precision the content of the executive power, for 
the reason that its exercise is always subject to the con- 
trol of the Parliament. The members of the Cabinet, 
who exercise it in the name of the Crown, are in reality 
a committee of the Parliament. The successful attempt 
made by the adoption of Cabinet government to har- 
monize the Crown and Parliament has really resulted 
in large measure in the abandonment of the attempt to 
keep the exercise of the legislative and executive 
powers in different hands. It is probably for this reason 
that in some countries in which the Cabinet system has 
been adopted the Parliament shows no uneasiness when 
the Crown exercises very wide powers of legislation either 
based upon the power it has, similar to that of the French 
President, to watch over the execution of the laws, or 
upon the delegation of power to it by Parliament of a 
real power of legislation. This, for example, is the casflbii 
in Italy. 

In the German Empire with its states, in Japan, and 
in the United States with the states of the American 
Union, Cabinet government has not, however, developed, 
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Its failure to develop may not be said to be altogether 
due to the presence in the constitutions of the states 
concerned of insurmountable obstacles. It is true that 
in Germany and Japan the power of the l^islature over 
expenditures is not so clearly expressed nor so great as 
in most European states. Thus in the German Empire 
the constitution provides that all income and expenses 
must be estimated for a year, and set forth in the im- 
perial budget, which before the beginning of the fiscal 
year is to be r^ulated by a law; but it subsequently 
states that expenses, while regularly to be provided for 
annually, may nevertheless in special cases be voted 
for a longer period. Somewhat similar provisions are 
to be foimd in the Prussian constitution. In Japan a 
number of provisions in the constitution would seem to 
evidence the intention to give to the Crown the power 
to conduct the government without obtaining for the 
necessary expenditure of money the consent of the legis- 
lature. This consent is required only in the case it is 
desired to extend the sphere of governmental activity. 
The Japanese constitution thus provides that the ex- 
penditure and revenue require the consent of the l^is- 
lature to be given in an annual budget, and that all ex- 
penditure exceeding the appropriations shall require 
legislative approval, but it also provides that estimates 
for expenditures necessary to satisfy the legal obligations 
of the government, and such as may be based on a law, 
shall not be reduced or rejected by the legislatiu^ with- 
out the approval of the Emperor, and that when the 
budget proposed by the government is rejected, the 
government shall carry out the budget of the preceding 
year. 
The United States, on the other hand, specifically 
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provides that "no money shall be drawn from the 
treasury except in consequence of appropriations made 
by law," but that "no appropriation of money" for the 
support of the army "shall be for a longer term than 
two years." This provision subjects the President to 
the control of Congress, which may, if it sees fit, make 
all its appropriations for yearly periods. Congress, 
however, in practice makes a considerable number of 
permanent appropriations or appropriations for periods 
longer than a year. Similar conditions exist in the 
American states in the matter of appropriations. 

In both Germany and Japan provision is, however, 
made for responsible ministers. The imperial German 
constitution provides a Chancellor to be appointed by 
the Emperor, who must countersign all his orders and 
decrees, and assume responsibility therefor. What is 
the nature of his responsibility, and how it is to be 
enforced are not, however, stated. The responsibility 
of ministers in Japan is just as ill-defined, and the 
methods of its enforcement just as unclear. It must, 
however, be said that in ease of neither Germany nor 
Japan is ministerial responsibility more vague or more 
unenforceable than it is in many European countries 
where it has been made the basis of the develop- 
ment of Cabinet government. Such, for example, is 
the case in Italy. 

In the United States, as we have seen, there is no 
provision for ministerial responsibility. There was be- 
lieved to be no need for it, since the President is not 
declared to be irresponsible. But the United States 
Constitution itself expressly provides that the appoint- 
ment of all important officers, among whom are to be 
iucluded the members of what has come to be called 
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the President's Cabinet, must receive the approval of 
the Senate.^ 

It may therefore be said that the control possessed 
by Congress over appropriations, and the power pos- 
sessed by the Senate over the appointments of the 
President, could have been made the basis for the de- 
velopment of Cabinet government in the United States 
national government had that form of government 
been deemed desirable. 

In the United States, however, almost every attempt 
which has been made to subject the President to the 
effective control of Congress over what are regarded as 
his constitutional powers has met with the disapproval 
of the people. 

The Constitution of the United States provided that 
the President should be elected by what are called 
presidential electors, who are to be appointed in each 
state as the legislature of that state provides. The 
present method of appointment provided by the states 
is election by popular vote. In the early history of the 
coimtry the attempt was made to influence the action 
of the presidential electors by securing in advance of 
the election the nomination of candidates for the office 
of President by the members of the various parties in 
the Congress who met in what came to be called a 
"Congressional caucus." As the presidential electors 
were elected on the imderstanding that they would 
vote for the candidate of the party by whom they were 
elected, this method of action gave Congress a large 
control over presidential elections. This method was 

^ In the states of the United States it is to be remarked, however, that 
commonly the most important state officers are, like the governor, 
elected by the people. 
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not approved by the people, who voluntarily organized 
what came to be known as national party conventions. 
These bodies have for more than half a century nomi- 
nated the party candidates for the President, for whom 
the electors elected by the people have subsequently 
voted. In this way the Presidents of the United Statea 
liave come to be in actual fact elected by the people 
the country. 

In the second place, the attempt was made about forty 
years ago to impeach a President — President Johnson — 
for what were really his policies. The failure to secure 
a conviction in the Senate, where a two-thirds majority 
was necessary, fixed, it is believed, in the constitutional 
practice of the United States the principle that Congress 
may not use the power of impeachment which it pos- 
sesses to oust a President from office for actions which 
are not really criminal in character. 

The desire on the part of the American people to give 
the President free hand in carrying on the administra- 
tion of the government has had the further result, that 
although by the Constitution all the members of his 
Cabinet are to be confirmed by the Senate, this body 
always confirms such nonunations of the President as 
a matter of course. 

In the third place, when, by reason of conflict between 
the President and Congress, which sometimes occurs aa 
a result of the fact that the President represents one 
party, while one or both houses represent another, Con- 
gress has refused to vote the budget, the people have 
usually supported the President, and Congress after 
some delay has voted sufficient money to permit the 
govermnent to be carried on. 

Id the fourth place, the people of the United States 
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are so satisfied with the present position of the Presi- 
dent and his relations to Congress, that all attempts 
which have been made to give by law to the ministers 
or heads of executive departments, as they are called- 
i. c, the members of the Cabinet — seats without a vote 
in Congress have failed. It nught almost be said that 
they have not been seriously considered. 

In Germany and Japan somewhat the same conditions 
exist as are to be found in the United States, The min- 
isterial responsibility provided in the constitution might 
have been, indeed may be, made the basis for the develop- 
ment of Cabinet government. It is, of course, true that 
the control over expenditures accorded to the legislature 
is by no means as clear as it might be with regard to 
government activities, for which provision has already 
been made by permanent law. At the same time the 
inevitable tendency of expanding states like Germany 
and Japan toward a continuing increase of exjienditure 
would seem to involve the possession by Parliament of 
a wide enough control over expenditure to enable it to 
insist upon the recognition of the principle of Cabinet 
responsibility if the adoption of that principle is deemed 
desirable by both the Parliament and the people which 
it represents. 

But, as in the United States, where the l^islative 
control over the budget is by the Constitution complete, 
there is little if any tendency in Germany, at any rate, 
in the direction of adopting the Cabinet system. 

For these reasons then it would appear that the 
European conception of executive power differs from 
that held in the United States. The European con- 
ception is a wider one embracing a large power of regu- 
lation or ordinance, although such a power is not cleariy 
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included within the enumerated executive powers. 
Often also the enumerated executive powers in Eim)pe 
are more numerous, including — e. g., the power to de- 
clare war and make treaties. The difference between 
the American and European idea would appear to be 
due to the fact that popular sovereignty has not 
generally been adopted in Europe, and that the system 
of Cabinet government has very generally developed 
with the effect of making unnecessary so clear a distinc- 
tion as is made in the United States between executive 
power on the one hand and legislative power on the 
other. 

8 



PRESIDENTIAL GOVERNMENT AND ITS COMPARISON WITH 

CABINET GOVERNMENT 

IN the last lecture we saw that while most European 
countries possessing constitutional government have 
adopted the Cabinet system, the United States, Ger- 
many, and Japan have not done so, though at the same 
time there is in their constitution no absolutely insur- 
moimtable obstacle to the development of that system. 
These coimtries have a system which does not make it 
necessary that the ministers of state shall have the con- 
fidence of the legislature. This system of government 
thus gives the executive large independence of the 
legislature. It is often spoken of as Presidential gov- 
ernment. 

The question naturally arises why is it that these 
coimtries are so out of accord with what would appear 
to be a general movement, from the influences of which 
almost all European monarchies as well as the present 
French Republic have not been able to escape? 

The answer is to be foimd in part, at any rate, in the 
geographical situation or in the historical development 
of these coimtries. The geographical situation of the 
German Empire, lying as it does in the middle of Europe, 
with both eastern and western frontiers unprotected by 
natural barriers against hostile attack from its neigh- 
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>ors, makes it absolutely indispensable to the mainl 
jice of national independence that there shall 
jGermany a stable government which may pursue 
lasonably continuous and consistent policy, and, 
rill be pointed out, the following of such a policy 
p difficult under the Cabinet system. Japan, 

■ other hand, although amply protected from forei 
aggression by her insular position, was, when she adopted 
her present constitution, making her first step in the 
path of constitutional government. No wonder that 

Lfihe has as yet been unwilling to follow the example of 
hose nations which had behind them traditions of self- 
pvemment. When she feels that she can walk with 
f firmness and confidence along the path she has chosen, 
I ttiere will be little if any difficulty for her under her 
jresent constitution to adopt the principles of Cabint 
[overnment. 

Furthermore, it may be said with regard to 
Doited States and Germany that, different from Great 
iBritain, France, and Italy, they are federal states. A3 
r 'Will be pointed out later, the adoption of Cabinet govern- 
ment in a federal state is difficult. The demands of the 
states in a federal system for representation as states 
seems to make necessary the existence of one legislative 

■ house based on the representation of the states. National 
l>Tepresentation would seem to require another house 

on the representation of population. Cabinet 
Jgovemment is, however, inconsistent with the existence!] 
f "of two legislative houses of equal power. ' 

Finally, apart entirely from the somewhat peculiar 
latuation of the United States, Germany, and Japan, it 
■.is believed by many in those countries that Presidential 
1 government is in all countries to be preferred 
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Cabinet government. Cabinet government bas unques- 
tionably been adapted to the coimtry which gave it 
birth. It has unquestionably worked successfully there. 
But its success has been attained in connection with the 
existence in the past of two, and only two, well-organized 
and powerful poUtical parties, one of which is willing 
and able to take up the work of government when the 
other lays it down. Such were the conditions which 
were present in Great Britain when the system was de- 
veloping, and under these conditions ministers might 
be certain of sufficiently long-continued support to be 
able to develop a reasonable continuity of policy. 

In most of the countries, other than Great Britain, 
which have adopted Cabinet government, two strong 
parties have not, however, developed. Ministries have 
often resulted and do now commonly result from the co- 
alition of small political groups, which are not long held 
together. Thus in France the last thirteen years have 
seen as many as nine ministries. Somewhat the same 
instability is to be found in Italy. 

Indeed, it would almost seem as if the two-party 
system, which developed in England in connection with 
the evolution of Cabinet government, was its acciden- 
tal coincident — an exception to the general rule as to 
party organization. For at the present time not only 
have two strong parties been unable to develop in the 
countries of continental Europe, but, even in Great 
Britain itself, the home of the two-party idea, the two 
great parties show symptoms of disintegration. What 
is true of Great Britain is also true of the United States, 
where up to very recently two strong political parties 
have been the i-ule. If the two-party system may not 
be expected to develop in countries new to conatitu- . 
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J tional government, and if even in those countries where 
lit has long been adopted the two-party scheme shows 
vngns of breaking up, it would seem that we must ex- 
Ipect to see Cabinet government accompanied by con- 
F siderable instabihty, owing to the short terms of min- 
istries based on the union of small parties. For coalition 
ministries are notoriously short lived. 

The adoption of Presidential government, with its in- 
dependence of legislative control, makes it extremely 
desirable, if not absolutely necessary, to fix with a con- 
siderable degree of precision the powers of the executive. 
For it is only in this way that the courts may exercise 
a control over executive acts when they come before 
them in suits, the parties to which are individuals claim- 
ing that their rights have been infringed. I 
This is what has been done in the United States, ' 
where, as has been pointed out, the courts have in the 
cases coming before them taken the view that the execu- 
tive may perform only those acts which he is authorized 
by the law to perform. If the executive issues an order 
or regulation, and the attempt is made to punish an 
individual for failing to obey it, that attempt must be 
made in tlie courts, which, being independent of the 
executive, may take the view that the order or regula- 
tion is illegal, and so decide. While it is, of course, true 
that in the Cabinet system of constitutional govern- 
ment as we find it, for example, in Great Britain, the 
coxuts may have the same powers, yet because of the 
existence of the Cabinet system they are not called upon 
so frequently to exercise those powers. For an execu- 
tive, who may lose the confidence of Parliament as the 
'result of the exercise of arbitrary power, is careful not 
_.to be autocratic. 
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In Germany, and also in Japan, however, the relation 
of the old idea of monarchical sovereignty has resulted 
in a wider and less precise conception of executive power 
than is to be foimd in the United States. With the 
development of judicial traditions it is unquestionably 
the case, in Grermany, at any rate, that that conc^tion 
is becoming better defined, and the idea that the execu- 
tive may do anything which it has not been forbidden 
to do is not having the result of causing any serious in- 
fringement of private rights. This result is furthered 
also by the fact that the field open to executive ordinance 
is bemg narrowed day by day by reason of its bemg oc- 
cupied by legislation. 

The form of government which we call Presidential as 
distinguished from Cabinet government dates from the 
time when the Crown really carried on the government 
subject to a control to be exercised by the Parliament 
or legislature, and at the same time exerted a powerful 
influence over the Parliament in order to bring it into 
accord with its views. This is the form which the Presi- 
dential government of Germany and Japan now takes. 
It is the Crown which, in addition to executing laws and 
putting into force policies adopted by the legislature, 
itself initiates legislation and formulates policies by 
introducing bills and having them discussed in the 
legislature by its ministers. The Crown may further 
dissolve a legislature which refuses to approve its pro- 
posals. Under this system the executive has an in- 
fluence if not a control over legislation, and the legisla- 
ture makes few if any positive suggestions, but merely 
refuses to give its consent to the proposals of the Crown 
in case it disapproves of ihem. 

This form of government was not, however, deemed 
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to be sufficiently popular in the United States when the 
Constitution was adopted. It was believed for a long 
time in that country that the distinctive work of the 
executive was to execute laws which had originated in 
the legislature, and over whose passage the executive 
should have little if any influence. This was, indeed, 
the original theory of the American constitutions. All 
these instnmients did, it is true, permit the executive 
to send to the legislature messages with su^estions of 
measures to be adopted. But the principle of the sep- 
aration of powers was believed to make it impossible 
for the executive either formally to initiate legislation 
by introducing a bill into the legislature or to participate 
either personally or by deputy in legislative debate, or 
to dissolve a legislature which would not follow such 
suggestions as had been made in presidential messages. 
The American President did, however, have almost as 
large a power of disapproving acts of legislation as did 
the ordinary European king. In the United States it 
will be remembered that the exercise of this veto power 
has no effect if the legislatiu-e repasses by a two-thirds 
vote the act disapproved. In most of the European 
monarchies, as well as Japan, this veto power is, how- 
ever, theoretically an absolute one. 

Recent tendencies in the United States would seem to 
show that the American system is changing and is 
coming to resemble more and more the German system. 
The executive is growing mone and more important 
and, like the German executive, is exercising more and 
more influence, if not control, over the making of laws 
and the adoption of policies. Little important legisla- 
tion is now adopted by the United States Congress which 
does not have the support of the President. What ia 
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true of the United States national government is also 
in a measure true of the state governments. State 
governors are more and mcme influencing state l^isla- 
tlon and state policy. 

The methods by which this executive influence is 
exerted over le^slation are naturally somewhat differ- 
ent in the different countries. 

In Germany, as has been said, the executive — ^the 
Crown — Is recognized by law as having the right to 
introduce bills into the l^slature, and to have its views 
expressed by its rq>resentatives. Furthermore, the exec- 
utive may dissolve the popular le^lative body in 
case executive proposals are disi^proved. In such a 
case new elections are held. It has sometimes been 
the case that the powers of the executive have been 
used to influence these elections. Furthermore, apart 
from the powers of control over the legislatiure recog- 
nized in the constitution, the executive by reason of its 
social and moral influence can do, and it is said does do, 
much to influence public opinion in Germany. Thus 
it is commonly stated that a person recc^nized to be a 
socialist can with difficulty obtain appointment as a 
professor in a German imiversity, and if appointed as 
a civil servant finds it practically impossible to obtain 
promotion. 

Generally speaking, it may be said then that the Ger- 
man executive — the Emperor, or King — is successful in 
getting almost any reasonable policy adopted. 

What has been said of Germany may also in large 
measure be said of Japan. There is, however, in Japan 
evidence of dissatisfaction with present conditions. 
Whether this dissatisfaction will result in the subjec- 
tion of the executive to greater legislative control 
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through the adoption of Cabinet government no one^ 
of course, can tell. 

In the United States the failure openly to give to the 
President constitutional powers by the exercise of which 
he can influence the passage of legislation, and the adop- 
tion of poUcies, has naturally led to the development 
of somewhat secret and indirect, if not underhand, 
methods. The President cannot introduce a bill into 
Congress. But there is nothing to prevent him from 
having a bill drawn and inducing one of his supporters 
in Congress to introduce it. The President has no power 
to send a representative of the administration to partici- 
pate in the debates in Congress. But members of the 
administration are often heard by the committees of 
Congress to which bills are referred, and the President 
may easily persuade some member of the legii^lature to 
be his spokesman on the floor of either one of the houses. 

Furthermore, the President has wide powers of ap- 
pointment, which have in the past been used to influence 
the action of members of Congress. It is thus common- 
ly reported that President Cleveland used his power of 
appointment to obtain, in 1894, the repeal of what wa8 
known as the Silver Purchase Law. In fact, in the past 
the use of the President's power of appointment has 
been greatly abused. But the extension, by executive 
order of the Civil Service Act of 1883, to more and more 
classes of employees has done much to remedy the 
abuse. 

Finally, the President in the United States uses his 
power to send messages to the legislature as a means 
of forming or influencing public opinion. These mes- 
sages are often framed not so much with the idea that 
Congress will in the near futiu-e take favorable action 
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upon them, but rather with the idea of presenting to 
the people of the country the views of the executive in 
the hope of securing for them popular support. The 
President in the United States also takes advantage of 
the opportimity to speak on important occasions such 
as large public dinners, the anniversaries of important 
public events, to propose new policies or to support old 
ones. As everything which the President says in this way 
attracts attention — it usually appears in the newspapers 
in all parts of the country — it is possible for him to exer- 
cise a tremendous influence over legislation. President 
Roosevelt is reported to have said that the President 
of the United States occupies the most influential pulpit 
in the world. 

In all these ways, then, the President exercises an in- 
fluence, if not a control, over the members of Congress. 
Where the President's policies are approved by the 
people, it is not infrequently the case that showers of 
telegrams and letters descend upon members of Con- 
gress from those they represent, and do much to induce 
them to support the proposals of the President. 

Cabinet government and Presidential government 
thus after all have the same general purposes, and lead 
to much the same general result. 

The pmpose is to seciu-e harmony of action between 
the executive and the legislature, without which efficient 
and progressive government is well-nigh mipossible. 
But these forms of government endeavor to realize this 
purpose through the reciprocal influences of the two 
authorities of the government, one upon the other. In 
both the legislature influences and controls the execu- 
tive. In both, also, the executive influences &nd con- 
trols the legislature. The methods by which this in- 
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fluence may be exerted may differ slightly, but, after all, 
they are in essence the same. Sometimes tliey tend to 
make the government inefficient. This result has fol- 
lowed in the United States the improper use of the ap- 
pointing power by the evecutive. A somewhat similar 
result has, however, followed in the Cabinet government 
of Italy. Here it is said that it was at one time impos- 
sible to run an express train on the government railways 
because the ministers were afraid to offend the members 
of Parliament, all of whom wished all the trains to stop , 
at their own homea. 

Sometimes these methods of influence have been or 
are corrupt. The development of the British system of 
Cabinet government was attended by the corrupt use 
of public money by Sir Robert Walpole, Walpole, it is 
said, did not hesitate to resort to this method to control 
the pages of newspapers, the votes of members of Pailia- 
ment on government bills, and the votes of electors on 
the occasion of parliamentary elections. But it cannot 
be said that Cabinet government has by any means 
monopolized the use of corrupt methods. For it is a 
matter of history that important administration meas- 
ures have in the past been carried through one or other 
of the houses of the United States Congress by the im- 
proper use of money or power. 

Whether or not proper means to influence the action 
of the legislature shall be used would seem to depend 
not so much on the form of tlie government as upon the 
experience of the people in self-government. For it 
would appear to be the tendency of all enlightened and 
progressive peoples to eliminate one by one the most 
corrupt methods which have been used until the govern- 
nes reasonably clean. But the attainment 
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of sodi a result seems to be dependeot upon tiie boild- 
ing iq> among the people general^ of a poMic opinion 
wliidi will not pennit the oontinoanoe in poblie life of 
those who are commonly bdieved to resort to tiie worst 
forms of ocHTuption. 

While the purposes and methods of Cabinrt and Presi- 
dential gov^imient are thus in essence the same, these 
two methods of government may be distinguished in 
tihat Cabinet govamnent makes provision for the speedy 
settlement of any conflict which may arise between the 
executive and the l^slature, while Presidential govern- 
ment does not* Theoretically, long-continued conflicts 
may exist under this form of government which are abso- 
lutely incapable of settlement. This is the case in Ger- 
many, and also in Japan, where the executive is hered- 
itary« As a matter of fact, however, such conflicts do 
not long persist, because the powers of the executive 
arc HO great that, by modifying slightly its policy, it 
can ordinarily obtain the approval of the l^islature. 

In the United States it would, however, be difficult 
for such a conflict to continue for longer than two years. 
Vor it is almost always the case that a newly elected 
Prosident is in harmony with the House of Representa- 
tives, whose members are elected at the same time as 
th« President. It is, of course, true that the Senate 
may not bo in accord with the President, but as a third 
of its members are elected every two years, the expira- 
tion of two years is likely to see the two houses in har- 
mony. In any case the disadvantages resulting from 
t'h« pnwcnioc of a second house in the l^slature are no 
«r(^iiter under the Presidential than under the Cabmet 
syHtom. 

Ah the ProHidcnt of the United States has a term of 
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ad the members of the House of Representa- 
only two years, the election of a new House 
3 it does, in the middle of the President's 
iring in a House opposed to the President, 
which may develop between them, however, 
J last only two years, since at the expiration 
a new President will be elected, 
vantage which, under Presidential govem- 
1 from the liability that a conflict will occur 
raceeutive and the legislature not possible 
ittlement is believed by many to find its 
a in the fact that the executive is assured 
system of a term of office long enough to 
3 accomplishment of substantial results. 
; the choice between Presidential and Cabi- 
ent the opportunities under the former, for 
ony and for conflict to develop between the 
id legislature, must be offset by the in- 
d lack of continuity of policy which may be 
develop under the latter in those countries 
3 impossible to organize two strong political 
1 one of which the Cabinet may with con- 
for support. 
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THE TBBM AND TENURE OF THE EXECUTIVE 

« 

A CONSIDERATION of the executive authority 
would not be complete without some treatment of 
the term and tenure of the monarch or president. 

At the end of the eighteenth century, in most of the 
states of Europe, which were practically all monarchies, 
the hereditary principle had been adopted. This heredi- 
tary principle was, apart from Great Britain, that of 
succession in the male line by primogeniture. That is, 
the kingdom was indivisible, only one heir being recog- 
nized. That heir was the oldest male in the direct male 
line, unless that line became extinct, when the suc- 
cession went to the next oldest male line according to 
the same principles. 

In Great Britain this was modified by the rule that 
females might inherit in case there were no males, the 
females in the direct line having the preference over 
the males in the collateral line. 

This solution had the great advantage of certainty 
and prevented the dynastic wars which had occurred in 
some cases prior to its adoption. It also made useless 
all palace intrigues for the appointment of a successor, 
which usually develop where any option in the appoint- 
ment of the heir to the throne is given to the reigning 
prince. 
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When the first great republic of modem times was 
established in the United States all ideas as to the term 
and tenure of the executive which were based on mon- 
archical principles had necessarily to be abandoned. 
Their abandonment was necessitated by the adoption of 
the general principle of popular sovereignty which, as 
has been shown, was made the basis of American republi- 
can institutions. The early American state constitu- 
tions were not, however, agreed as to the method by 
which the sovereign people should select the individual 
to whom the executive power was to be intrusted. 

>me, like that of New York, provided for a popular 
:tion of the governor. Others, like that of Vir^nia, 
provided for his election by the legislature. The tend- 
ency of most of the subsequent state constitutions haa j 
been in the direction of popular election. ' 

The framers of the United States Constitution had a 
considerable distrust of the people. They did not be- 
lieve that a wide popular participation in the work of 
government was desirable. Tliey therefore resolved 
not to adopt popular election as the method for filling 
office of President. They wished also to provide an 
tive wliich should be independent of legislative con- 

i|. They were therefore unwilling to provide for the 
election of the President by the legislature except as a i 
means of preventing an absolute interregnum. 

The attempt was therefore made to provide a separate ' 
organ for the election of the President. In this way 
what came to be known as an electoral college was es- 
tablished. To it was also intrusted the election of a 
Vice-President. He was to preside over the Senate, 
and was to replace the President in case of the latter's 

lability to act. This electoral college was to be r( 
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sentative of the states united by the Constitution. The 
Constitution thus provided that: "Each state shall ap- 
point in such manner as the legislature thereof may di- 
rect a number of electors, equal to the whole number of 
Senators and Representatives to which the state may 
be entitled in Congress; but no Senator or Representa- 
tive or person holding any office of trust or profit under 
the United States, shall be appointed an elector." The 
exclusion from the electoral college of the Senators and 
Representatives was a necessary consequence of the de- 
sire that the President should not be elected by the leg- 
islatiu-e. But together with the exclusion of all United 
States officers it had the result of causing the electoral 
college to be composed of second-rate men. For all 
leading statesmen and successful pohticians were thus 
disqualified by the Constitution. 

The Constitution as later amended provided, further, 
that these electors shall "meet in their respective states 
and vote by ballot for President and Vice-Preadent, one 
of whom at least shall not be an inhabitant of the same 
state with themselves." The electors are to name in 
their ballots the persons voted for as President and 
Vice-President, and make distinct lists of all persons 
voted for as President, and of all persons voted for as 
Vice-President, and of the nimiber of votes for each. 
These lists are to be transmitted to the seat of govern- 
ment of the United States, and are to be opened and 
the votes counted in the presence of both houses of 
Congress. The person having the greatest number of 
votes tor President, being a majority of the whole num- 
ber of electors appointed, is declared to be the President. 
If no person have such majority, then from the persons 
having the highest numbers of votes not exceeding three 
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on the list of those voted for as President, the House of 
Representatives chooses immediately by ballot the 
President. But in choosing the President the votes are 
taken by states, the representatives from each state 
having one vote. A quorum for this purpose is a mem- 

^be^ or members from two-thirds of the states, and a 
majority of all the states is necessary for a choice. 
Provision is made for the contingency that a majority 
of the votes of the states is not obtained by giving the 
Vice-President the Presidency. Congress, further, is 
authorized to provide by law for the case of the inability 
of or vacancy in the offices of both President and Vice- 
President. Such a law has been passed. There is 
» therefore little danger of an interregnum under the 
American system of electing the President. 
This method of electing the President and Vice-Presi- ■ 
dent had, however, a fatal defect. It made no pro- 1 
vision for a conunon meeting of the presidential electors. 
On the contrary, it specifically provided that those of 
these electors chosen in each state should meet in their 
respective states and vote by ballot. There were thus 
at the election of the first President thirteen different 
bodies which had to take action. Now the presidential 
electors of each of the forty-seven states must meet 
simultaneously. This has been provided by act of 
Congress. These bodies of electors do not therefore 
have the aid of mutual consultation in reaching their 
decisions. This defect in the system did not appear at 
the first election because of the unanimous feeling that 
Washington should be the first President. Washington 
was also unanimously re-elected at the expiration of 
his first term, and at the end of his administration 
the Vice-President, John Adams, was promoted to 
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the Presidency, but not by a unanimous vote of the 
electors. 

In 1801, however, a majority vote of the electors was 
not obtained, and Thomas Jefferson was elected Presi- 
dent by the House of Representatives. It became evi- 
dent that some means would have to be devised to pre- 
vent the scattering of the votes of the presidential electors 
at their separate meetings in the various states. This 
was done through the nomination of candidates for both 
President and Vice-President prior to the action of the 
electors, by the members of Congress belonging to the 
political parties, a practice which began to develop early 
in the history of the country. This assumption of power 
by Congress was undoubtedly facihtated by the fact 
that the leading men in political life could not, as has 
been pointed out, be presidential electors. 

The action which Congress thus took was contrary to 
the general theory of the Constitution in that it made 
the President practically the nominee of Congress. For 
this reason, as well as because of other reasons, it aroused 
dissatisfaction. About 1820, therefore, candidates for 
Preadent and Vice-President began to be nominated by 
popular conventions. These conventions were com- 
posed of delegates supposedly representative of the peo- 
ple. This method of nominating candidates at con- 
ventions resulted from the voluntary extra-le^al and 
extra-constitutional action of the political parties. 

At the present time the national conventions, as they 
are called, control the situation. These conventions 
usually meet in June or July of the year in which a 
presidential election takes place. The popular election 
for presidential electors, which is now the rule in all the 
states, takes place early in November. The time inter- 
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venJng between July and November is devoted by the 
political parties to what is known as the presidential 
campaign. During the campaign the names of the 
candidates for the position of presidential electors are 
probably never mentioned, although it is they, and not 
the candidates for the Presidency nominated by the 
conventions, who are to be elected at the November 
election. On the contrary, it is the candidates for 
the Presidency nominated by the conventions who are 
brought to the attention of the voting public. Thus, 
during the last presidential campaign, the names con- 
tinuously mentioned were Wilson and Marshall, the 
candidates of the Democratic party; Roosevelt and 
Johnson, the candidates of the newly established Pro- 
gressive party; and Taft and Sherman, the candidates 
of the Repubhcan party. Probably it was only a small 
percentage of the American people who did not believe 
that Wilson and Marshall were elected on the first 
Tuesday after the first Monday of November, 1912, the 
day of the election of presidential electors. But the 
persons who were then actually elected were the presi- 
dential electors. The real election of the President by 
the presidential electors took place on the first Monday 
of the next January, when Wilson and Marshall received 
& majority of the votes of the presidential electors as 
President and Vice-President. Probably few persons 
were aware that such an election then took place. 

The election of the United States President has be- 
come thus a really popular election. It has become so 
an & result of the abdication of their powers by the 
presidential electors. There is, however, no legal means 
at present of preventing the presidential electors from 
reassuming the exercise of these powers which they 
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have thus laid down. But the American people, having 
agreed to play this particular game in this particular 
way, no presidential elector who dared to play the game 
differently would be able to hold up his political head 
after so doing. 

It may therefore be said that this popular election of 
the President has come to stay. There is at the present 
time no probability that the people of the country would 
be satisfied with any other method than a popular elec- 
tion for the choice of their Chief Executive. This popu- 
lar election has vastly increased the hold which the 
President has on the people, and consequently the im- 
portance of his position. It is in no small measure 
due to his popular election that Cabinet government 
has not developed. For the people have come to feel 
that the President as their choice should have a lar^e 
control over the government. 

The popular election of the President of the United 
States, which has thus virtually grown out of the in- 
direct election provided for in the Constitution, has on 
the whole worked successfully. In the year 1877, how- 
ever, difficulties arose in eoimection with coimting the 
vote of the presidential electors, which came perilously 
near to bringing on civil war. These difficulties afforded 
evidence of the dangers which have manifested them- 
selves in connection with the popular election of the 
executive in countries like the South American repub- 
lics, where the people have not had as long an experience 
with self-government as have the American people with 
their centimes of British traditions. 

Indeed, the success of the United States in avoiding 
the danger of civil war in 1877, and in preventing the 
long civil war which was carried on from 18G1-C5 from 
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I destroying the popular features of their governmental 
I system would seem to go far to prove that the success 
I which attends any written constitution is due as much 
I to the habits and traditions of the people as to any 
' excellence in the form of government which is incor- 
porated into a written instrument. 

The term of the American President is four years, but 
a President is, under the Constitution, indefinitely 
eligible for re-election. A tradition has, however, 
sprung up, not based in any way upon the law that 
no person shall occupy the presidential office for a longer 
period than eight successive years — another instance of 
an influence not directly due to the written Constitu- 
I tion which has molded American political institutions. 
I The term of the President of the United States may \ 
' be shortened as the result of conviction on impeachment. \ 
This proceeding is in the nature of a judicial trial, whiclr^ 
is instituted by the House of Representatives and is 
held before the Senate. That body when trying the 
President of the United States is presided over by the 
Chief Justice of the Supreme Court. It may convict 
only by a two-thirds vote of the members present, and 
its judgment may not extend beyond the loss of office 
and disqualification for office in the future, but the 
party convicted is subject to the process of the ordinary 
criminal coin-ts. 

The causes for impeachment provided in the Constitu- 
tion are treason, bribery, or other high crimes and mis- 
demeanors. Treason is the only one of these offenses 
which is defined in the Constitution, and consists "only 
in levying war against" the United States, "or in ad- 
hering to their enemies, giving them ajd and com- 
, fort," Up to the present time there has been only one , 
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case of the impeachment of the President. The de- 
cision in this case would seem to have made a precedent 
that this method of removing a President from office 
may not be employed, because of difference of opinion 
between the President and Congress as to policies to 
be pursued. 

In the other great republic of modem times, France, 
the President is elected by majority vote of the Senate 
and Chamber of Deputies imited in what is spoken of 
as the National Assembly. One month before the ex- 
piration of the term of the President the two chambers 
must under the law imite in National Assembly to elect 
his successor. In ease of the death or resignation of the 
President they shall unite at once for the purpose of 
filling the vacancy in the presidential office. The per- 
son receiving a majority vote of the members of the 
National Assembly formed in this way is to be Presi- 
dent. A President is indefinitely re-eligible, and his 
term of office is seven years. The term of a President 
may be shortened as the result of a proceeding in the 
nature of an impeachment instituted by the Chamber 
of Deputies, and tried by the Senate acting as a Court 
of Justice. Cause for such impeachment is an atteanpt 
i^ainst the safety of the state. What this is is not 
stated in the constitutional laws of 1S75. But some of 
the commentators on the French constitution hold the 
view that the Senate may in this way try the Preadent 
for any crime as well as for treason. 

There have been no such proceedings brought against 
a French President. The provision is really almost un- 
necessary because of Cabinet government, and because 
also of the precedent arising during the term of office of 
President Grfevy. Parliament lost confidence in him, 
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and refused to give its confidence to any ministries which 
he appointed, so that he was finally forced to resign. 

Inasmuch as the election of a new President is a com- 
paratively simple matter, it has not been necessary to . 
make provision for a Vice-President, as is done in the | 
United States. The French law does provide, however, 
that in the case of a vacancy in the office of the Presi- 
dent the executive power is vested in the Cabinet, which ] 
in the French law is called the Council of Ministers. 

The French method of solving the problems both of 
electing the President and of filling the office in case of 
vacancy, would seem to be preferable to the methods 
adopted in the United States. A presidential election in 
the United States is an extremely serious matter. The 
presidential campaign, as it is called, lasts through sev- 
eral months, and raises the feelings of the people to a 
high and sometimes dangerous pitch of excitement. The 
present method of nominating presidential candidates 
revealed at the last election serious defects which the 
attempt is now being made to remedy. It is all but 
universally recognized that present methods are not sat- 
isfactory. On the other hand, the election of a Presi- 
dent in France takes place smoothly and without any J 
dangerous excitement. I 

What is true of the method of election is also true of ] 
the method of filling a vacancy in the office of President. 
The person usually elected as Vice-President in the 
United States is not one of the most prominent pohtical 
leaders. The functions of the office, which consist 
merely in presiding over the Senate, are not such as 
attract the highest type of statesman, particularly be- 
cause of the fact that for quite a time it has not been 
the case that a Vice-President has been promoted to 
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the office of President, except as the result of the death 
of the President. 

It ought, however, to be said that the election of the 
executive by the l^islature is hardly consistent with 
the fundamental idea of Presidential government. This 
is that the executive shall be independent of the legis- 
lature. For a President who is elected by the l^isla- 
ture must in the nature of things owe so many political 
debts to members of the l^slature that he is hardly 
able to pursue an independent policy, while a President 
who wishes to be re-elected by the legislature is almost 
altogether the slave of his hopes. 

Under these conditions the makers of a republican 
constitution have but a choice of evils. Perhaps they 
may profitably come to the conclusion that the lesser of 
the two is the loss of independence which the office of 
President will probably suffer as the result of his election 
by the legislature. Certainly those who desire to sub- 
ject an otherwise independent President to legislative 
control will regard the French method with favor. Some 
even may r^ard the election by the legislature of a 
President under the presidential system of government 
as a reasonable compromise of the confficting claims of 
Cabinet and Presidential government. 
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: BrCAMERAL SYSTEM OF LEGISLATIVE ORGANIZATION | 
AND THE UPPEK HOUSE 



"'HE distinctive characteristic of all govemmentB ' 
which may lay any claim to be popular in their 
nature is to be found, as we have seen, in the existence 
of a body more or less representative of the people, which 
is called upon more or less frequently to express the 
popular will with regard to those subjects regarded as 
affecting most intimately the public welfare. Such a 
body, it has been shown, has very commonly been called j 
& parliament or a legislature. 

Such a representative body is peculiarly a creation of 
the European mind, and naturally so. For the popular 
government of which it is at the same time the result 
and the cause is peculiar, at least in its origin, to Euro- 
pean peoples. We find a popuhir body in both the Greek 
and the early Roman political organizations at the time 
when they had not been subjected to Asiatic influences. 
When, however, those influences had made themselves 
felt on European pohtical institutions, as was particu- 
larly the case after the fall of the Roman repubhc, the 
Asiatic conception of an all-powerful king or emperor 
was naade the basis of European governmental organi- 
zation. 

The abandonment by Europe of its original concep* J 
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tion of popular govenunent with its distinctive repre- 
sentative assembly was not, however, permanent. 
Characteristic European institutions were again estab- 
lished when the incursion of the German tribes into the 
Roman Empire caused the influence of Asia to wane. 
Everywhere throughout Europe states were formed, 
mainly imder Teutonic influence, as a result of the dis- 
int^ration of the Western Roman Empire. In these 
states assemblies more or less representative in char- 
acter grew up alongside the Crown, which, based upon 
Asiatic models, was still able to retain ia its hands most 
of the powers of government. 

In almost every case the assemblies which were thus 
developed were formed with the idea of representing 
the element or elements which counted for something 
in the economic or social life of the state. What these 
elements were, of coiu'se, depended upon the conditions 
existing in particular states. In one state almost the 
only element which counted was the landed aristocracy. 
Because of the position assumed by the Christian 
Chiu'ch, an economic and social as well as a religious 
power almost everywhere in Eiu-ope, the landed aristoc- 
racy was composed of lords spiritual as well as temporal. 
The Church therefore received recognition. In another 
state the importance of the commercial classes was such 
that they also were able to insist upon being accorded 
consideration and representation. Finally, in a very 
few states the peasants or small landholding classes had 
maintained themselves in the face of the feudal system, 
which came to be the accepted organization of society 
in mediaeval Eiu-ope. Where this was the case these 
classes also were able to secure representation. 

The class representative character of the early Eiu-o- 
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pean popular assemblies was recognized in the names 
which they received almost everywhere throughout con- 
tinental Europe. Thus in Germany they were called 
Stdnde and in France mats. These words have usually 
been translated into English as "estates," — that is, 
status or classes. 

The strongest and most successful of these popular 
bodies which were developed in Europe was the English 
Parliament. English constitutional development may, 
for all practical purposes, be said to have begun in the 
latter part of the eleventh century with the conquest 
of England by WiUiam of Normandy. At the time of 
this conquest the social and political system almost 
universally in force throughout Europe was, as has been 
said, the feudal system. This system was based on a 
series of reciprocal obligations and rights owed to and 
possessed by, on the one hand, a lord or master, as he was 
called, and on the other a vassal or servant. The high- 
est lords of all, that is the kings, whose rights on account 
of the disintegrating tendencies of feudahsm were in 
many instances very unsubstantial, were in most cases 
heirs of the old Roman Imperial power, and were thus 
tresentative of the Asiatic idea of kingship which, 
has been said, was imported into Europe at the time 
of the fall of the Roman repubhc. 

The isolated situation of England, and the fact that 
it was a conquered country, permitted William the Con- 
queror and his successors to estabhah and maintain in 
England a form of feudahsm differing in certain respects 
from that which was at the time to be found throughout 
the rest of Europe. Under this English conception of 
feudalism the Crown had somewhat greater powers than 
elsewhere. But, nevertheless, the English political sys- 
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tem of those days could not escape from the influences 
which made for the development of representative gov- 
enunent. In even the early days of the Anglo-Norman 
government the Crown was obliged to form a body 
which under the name of the Great Council exercised 
conaderable power. Originally this Great Council con- 
fflsted of the more influential and wealthy vassals of the 
Crown; that is, of the great landholding aristocracy, 
either secular or ecclesiastical, who in those days had 
in their hands most of the wealth of the community. 
By the end of the thirteenth century, however, economic 
and social conditions had changed considerably. The 
development of commerce and the consequent growth 
of cities, whose population was mainly commercial in 
character, produced a new and important class in the 
community. The power and influence of this class had 
to be considered if government was to progress satis- 
factorily and smoothly. The resiilt was that the English 
Crown summoned two knights from each county and two 
burgesses or representatives from each of the important 
cities in the kingdom to act with the Great Council. 
Thus was laid the basis for the formation of the first 
great modem legislative body, the English Parliament. 

After the people in the counties and the cities had 
thus been given representation in the representative 
body of the kingdom, the tendency was for those who 
had common sympathies, like birds of a feather, to flock 
together. The elements which after the end of the 
thirteenth century were to be found in the English 
Parliament were, it will be noted, really four in nimiber. 
These were, first, the representatives of the Christian 
Church, the lords spiritual; second, the large landed 
aristocracy not belonging to the church, the lords tem- 
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poral; third, the smaller landholders, the knights of the 
county; and fourth, the business or commercial element, 
the burgesses from the towns or cities. The lords spiri- 
tual and temporal had, however, much in common. 
They were in both cases usually large landholders, and 
were often closely connected by blood relationship. 
They therefore ultimately formed what came to be and 
b now known as the House of Lords. This body was 
and is now composed for the most part, except in the 
case of the lords spiritual, of jMjrsons who have inherited 
the right to sit in the house, or who, if themselves the 
first appointees, will transmit to their hehs the right 
to sit in the house. There is no limit on the right of 
the Crown to make peers. And the power of the Crown 
is used to reward merit and in the past has been em- I 
ployed also to control the house. ■ 

On the other hand, the knights of the counties and 
the burgesses from the cities had much in common, and 
they consequently were ultimately united in one house, 
which to distinguish it from the aristocratic House of 
Lords, and to indicate that it was representative of the 
common people, was called the House of Commons. 
This is the origin of what has come to be called the bi- 
cameral organization of the legislature. 

The development on the Continent was somewhat 
similar. The main difference in organization is to be 
found in the fact that the representatives of the differ^ 
ent classes did not usually amalgamate to the same ex- 
tent as was the case in England. Thus in France there 
were until the French Revolution three estates, or assem- 
blies — i.e., the lords spiritual, or the clergy; the lords 
temporal, ornobilityj and the commons, or Third Estate 
^^as it was called. 
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The legislative body was not, however, nearly so im- 
portant on the Continent prior to the end of the eigh- 
teenth century aa it was in England. 

English precedents were consciously followed in the 
United States when new governments were organized 
at the end of the eighteenth century. During colonial 
days, prior to the declaration of the independence of 
American colonies, a bicameral organization of the 
colonial legislatures had been provided. What corre- 
sponded to an upper house was to be found in the Gov- 
ernor's Council, whose members were appointed by the 
British Crown, A body similar to the House of Com- 
mons was provided in the Assembly, whose members 
represented the voters of the colony. 

After the declaration of independence this bicameral 
system was continued in existence in the new American 
states. Provision was made for a Senate, as it com- 
monly was called, which in addition to acting as an 
upper house, often was called upon to exercise a control 
over the actions of the new state governor, similar to 
that which had been exercised in colonial days over the 
colonial governor by the Council. 

In the early American state organization there was, 
however, little occasion for class representation. Indeed, 
there were legally no classes to represent. For the 
Declaration of Independence had stated that all men 
were bom free and equal, a statement which was ap- 
proved in the bills of rights in the early state constitu- 
tions. The Senate, or upper house, was, however, con- 
tinued in the government of most of the new states, 
partly because of that formal adherence to tradition 
which is characteristic of all political development, part- 
ly because of the desire to subject to control the acta 
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of the executive, which was at that time regarded with 
considerable euspicioo, if not with apprehension. For 
the people of the American states were accustomed to 
a two-chambered legislature, as well as to the control 
exercised over the executive by a council whose com- 
position he could not influence. The absence of classes 
which might be represented in an upper house brought 
it about, however, that the members of the state Senates 
were usually to be distinguished from the members of 
the lower house merely by reason of the facts that they 
were fewer in number, that their term was longer, and 
that they represented a larger district. 

The bicameral system was adopted by the United 
States Constitution which went into operation in 1789. 
The adoption of this system at this time, while to some 
^rtent due to the desire to follow the English model 
as it was found in the state organization, is mainly at- 
tributable to the necessity of giving representation, not 
60 much to classes, as to communities. The new system 
of government then estabUshed was, because a union of 
separate political communities was being formed, based 
upon the representation not merely of the people of the 
whole country, but, as well, of the j)eople of the particular 
communities or states as they had come to be called. 
This double representation was secured by pro\iding 
that the people of the country generally were, roughly 
speaking, to be represented in the House of Representa- 
tives, the members of which were elected in districts 
formed in the various states on the basis of their popu- 
lation, and that the states as such should be represented 
in the Senate, two of whose members were to be selected 
by the legislature of each state. 

he small size of the Senate, the long term of six ye 
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of its members, and the more permanent character it 
obtained because of the fact that only a third of its 
members were to retire every second year, were all in- 
dicative also of the desire to give that body a greater 
influence over governmental policy than could be exert- 
ed by a body, like the House of Representatives, whose 
members served for only two years and might be entirely 
changed at every general election. Furthermore, the 
facts that the United States Constitution provided for 
the indirect election of the members of the Senate, and 
that Senators should be of an age greater than that 
required of the members of the House of Representatives, 
would seem to prove that it was also the hope of those 
who framed the Constitution to secure an upper house 
of a conservative and somewhat permanent character, 
which would be less responsive to the temporarily pre- 
vailing public opinion than would be the more popular 
House of Representatives. The Constitution was, as 
is well known, the product of a conservative reaction 
against what were believed by many to be the excesses 
of which the state governments were guilty in the years 
immediately succeeding the close of the Revolution. 

The expectations of those responsible for the United 
States Senate were amply fulfilled. Partly owing to its 
more permanent character, and partly owing to the con- 
trol given to it over executive action in imitation of 
colonial examples, it soon became a body of the greatest 
influence. By the b^inning of the twentieth century, 
however, the Senate was commonly, and with consider- 
able justice, regarded as peculiarly representative of the 
larger property interests of the coimtry. Formed main- 
ly to represent the states, that is, the local commimities, 
it became a representative rather of econonodc interest 
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than of locality. It is in the hope of depriving it of 
this representative character that the American people 
have just amended their Constitution by providing for 
the popular election of Senators. They have done so 
because they have beheved that, if the members of the 
Senate are elected directly by the people of the several 
states, and not by the members of the different state 
le^slatures, they will become more responsive to public 
opinion. If this is the result, it is hoped that the Senate 
will cease to be representative of class, since it is more 
difficult for class influence to make itself felt in the case 
of direct than it is in that of indirect election. It is, 
however, doubtful whether the change in the character 
of the United States Senate as the representative of class 
interest will do away with the necessity of an upper 
house in the government of the United States. For, so 
long as the position of the states remains as it is, it 
would seem to be necessary to provide one house in the 
legislature in which the states as such may be repre- 
sented. - 

In a number of countries which are not particularly I 
aristocratic in character, and which have recently adopt- 1 
ed constitutions, an upper, or second house, is also to be 
found. The Dominion of Canada, the Commonwealth 
of Australia, and the South African Union, which, it 
will be remembered, are all confederations or unions of 
what were once very nearly independent states, have 
all made provision for the representation of the states 
aa such in one house of the new confederation parlia- 
ment. 

The upper house, which is called the Senate, in all these 
confederations, was originally or is now based upon the 

nciple applied in the United States Constitution to 
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the Senate of the United States— i. e., the equal repre- 
sentation of the states or districts forming the confedera- 
tion. Thus in the Dominion of Canada the country was 
divided into three districts, Ontario, Quebec, and the 
Maritime Provinces, two in nmnber, Nova Scotia and 
New Brunswick. To each of these districts were given 
twenty-four Senators. The admission of new provinces 
into the Dominion has, however, modified this general 
plan, 50 that at the present time the principle of equal 
representation of the provinces in the upper house has 
been abandoned. 

In Australia also provision was made for the equal 
representation of the original states forming the con- 
federation. As no new states have been admitted, the 
principle of equal representation of the states is still 
appUed. 

In South Africa peculiar conditions have caused some- 
what of a modification of the principle, though it still 
has had a controlUng influence over the composition of 
the South African Senate. The peculiar conditions have 
resulted in the grant to the Governor-General of the 
right during the first ten years of the Union to appoint 
eight Senators, four of whom shall have special knowl- 
edge of the colored races. Apart from this proviaon, 
each of the original provinces is to be represented in 
the Senate by eight Senators until, after the expiration 
of ten years, Parliament shall otherwise provide. 

Of the three British confederations of colonies only one, 
Australia, provides for the direct election of Senators. 
In South Africa they are to be elected in each province 
by an electoral college consisting of the members of 
the Provincial Council and the representatives of the 
province in the lower house of the Union Parliament. 
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In Canada they are appointed by the Governor-General. 
The tenn is a comparatively long one; in Canada, for 
life; in Australia, for six years; and in South Africa, for 
ten years. In Australia one-half of the Senators retire 
every third year. In South Africa they are apparently 
all to retire at the same time. 

In Canada and South Africa special qualifications of 
eligibility as to age, r^dence, or ownership of property 
are required of Senators, but in AustraUa any one quali- 
fied to sit in the lower house may be elected Seoator. 

Where the conditions which have brought in their 
train federal government do not exist, it may well be 
asked what is the purpose of an upper house if class 
representation is not desired? The necessity of the 
existence of the bicameral system was first seriously 
questioned by the radical republicans of the French 
revolutionary period. They knew that the division of 
the legislative body into several houses is to be explained 
historically by the desire to secure class representation. 
They also were called upon to organize a legislature rep- 
resentative of a society from which it was hoped that 
class had been excluded. Being more logical than the 
Americans, and less under the influence of English tra- 
ditions, they naturally concluded that the bicameral 
Bystem was both useless and inexpedient. 

The single-chamber legislative body first appeared in 
France in the ill-fated constitution of 1791. The single 
chamber then established was, however, based upon 
both locality and property representation, as evidenced 
by the payment of taxes. The later republican consti- 
tutions adopted before 1875 also provided for a single 
chamber, but omitted the peculiar provisions of the con- 
-Btitution of 1791 with regard to locality and property 
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r^resentation. It was not until the conservative re- 
action which resulted in the establishment of the gov- 
ernment of the Directory, in 1795, that return was 
made to the bicameral legislature. Since then all the 
permanent constitutions of France, with the exception 
of the republican constitution of 1S48, have made pro- 
vision for two houses. 

The present French constitution thus provides for 
two houses, although, unlike the monarchical constitu- 
tions which preceded it, membership in the upper house, 
or Senate, as it is called, is not hereditary in character, 
nor is the Senate itself purposely representative of either 
locality or class any more than is the lower house. The 
long term of office of its members, nine years, its greater 
permanence due to the fact that one-third of its mem- 
bership is renewed only every third year, and the fact 
that the method of election is indirect,' all have con- 
tributed in bringing it about that the French Senate 
is a much more influential body than the more popular 
Chamber of Deputies. There is, however, little serious 
complaint that it is in any way representative of par- 
ticular class interests. 

In most other European countries which have a gov- 
ernment that can be called popular the bicameral sys- 
tem has been adopted and the upper house of the l^ia- 
lature is frankly representative of either class or locality. 
Thus in the German Empire the Federal Coimcil is 
composed of persons appointed by the governments of 
the different states of the Empire, which are, however, 
not as in the United States, equally represented. The 
Federal Coimcil, while primarily representative of the 

' The membere of the Senate arc elected by a college cgnsistiiig of the 
taembera of variouB local bcxliea. 
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states, is at the same time secondarily representative 
of the aristocratic classes, which are largely, if not pre- 
dominantly, represented in the state governments, by 
which the members of the German upper house are 
appointed. 

In the other European monarchical countries an upper ; 
house is usually to be found, and is purposely intended 
to represent what are regarded as the upper social 
classes. It is to be noticed, however, that there is quite 
a miarked tendency to endeavor to secure as members 
of the upper house, not merely persons of wealth or 
, representative of wealth, but also persons of distinction 
I in all Unes of work. The power which the King has in 
Great Britain to appoint any one a peer permits him 
both to reward merit and to secure a person of distinc- 
tion as a member of the upper house. The Crown pos- 
sesses similar, though perhaps not such wide, powers in 
most monarchical countries. 

Apart from the aristocratic countries where cli^s rep- 
resentation finds its justification in the general social 
organization of the country, and apart from the countries 
having something in the nature of federal or confeder- 
ated government, where the representation of states or 
provinces is deemed of importance, there is a slight 
tendency to abandon the bicameral system. Thus the 
policy of France has wavered in this respect, rather 
tending toward the one-chamber system during periods 
when democratic ideas have been in the ascendency. 
The present Republic, however, would seem to be def- 
initely committed to the bicameral idea. Thus again 
in a number of the smaller British colonies, or rather 
in the provinces of the larger confederations, there is 
but one house. In all these pro\'inces it is to be 
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ifiAed tint tibe Cdhmp* Stjsleni of goTemment has been 
adopted. 

FarthenDore, as vill be pointed out later in almost all 
tbe Emqpean eonntiieB in wbidi Cabinet government 
has been adc^ted, tibe iqiper hooae has lost greatly in 
power. Tliis is paitiGolaily trae of the British House 
ci Lords and the Italbn Senate. 

It win be seen bom this brief historical surv^ that 
tibe Ucameral system of h'giiliiliir! organisation finds 
both its origin and the reason for its ocxitinued existence 
in the deme to secore dass or locality, and particularly 
dass rqiresentaticm. Hie oofy modem countries hav- 
ing popular govaimient in whidi this is not the case are 
the separate states <tf the United States and France. 
In the forma* its presence may be eq>Iained by the re- 
luctance to diange, ^riiidi is periiaps characteristic of 
the Ammcan people. In France the bicameral sjrs- 
tem has also succeeded in maintaining itsdf also for no 
apparently very good reason, but notwithstanding two 
or three very serious attenq)t8 to overturn it. 

It is also to be noted that in both the United States 
and France it is rather commonly believed that the 
Senate, or upper house, is more efficient than the lower 
house. That this greats effectiveness is due to the 
fact that it is a second house is hardly to be contended. 
It would seem to be due to the fact that the member- 
ship of the Senate in both cases is not totally changed 
at any one time, and that the term of office is a long one. 
Whether the method of indirect election has also had a 
beneficial ^ect it is impossible to say. Conclusions as 
to this matter can be expressed with greater certainty 
after the United States has had some experience with 
the new method of direct election just provided. 
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It would perhaps be improper to leave in the mind of 

the student the unpression that in either the United 

States or France the people have retained the bicameral 

L system merely because of dislike of change or because 

I of adherence to a tradition which has really ceased to 

I be appUcable. Many persons both in the United States 

I and in France honestly believe that great advantage is 

I derived from the bicameral system, owing to the fact 

\ that every matter which is acted upon favorably by a 

[■ two-chambered legislature is subjected to a double 

texamination. But whether because of the desire to 

I aecure locality or class representation or double delibera- 

I tion, it is at present the case that in almost all civilized 

* countries in the world possessing an approximation to 

popular government, the bicameral system of legislative;- 

organization has been adopted. 
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TSB BICAMERAL ST8TEM AND ITS RELATION TO FEDERAL 

GOVERNMENT 

T^HE bicameral form of l^slative organization was 
^ accepted as the proper form at a time when the 
general principle of the separation of the le^slative and 
executive powers of government had great if not con- 
trolling influence over men's minds. In those days it 
was believed that permanent good government was pos- 
sible only upon the condition that on the one hand the 
executive authority should be, so far as concerned his 
tenure of office and the exercise of discretion, within 
the limits of the law, independent of the l^islature, and 
that, on the other hand, the l^islature should in its 
exercise of the powers conferred upon it by the con- 
stitution act independently of almost any executive 
control. The principle further was believed to involve 
the grant to the l^islative of all power to make the law 
and to the executive of all power to enforce the law. 

Under the mistaken belidf that this general theoiy lay 
at the basis of the British system of government as it 
existed at the end of the eighteenth century, the f ramers 
of the United States Constitution drafted their instru- 
ment on what they believed to be British lines. The 
f oimders of the American system of government derived 

their conceptions of the British system either from Black- 
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stone, who described the law of England rather than" 
actual British institutions and practices, or from the 
incomplete and inexact appreciation of those institutions 
made by the French writer Montesquieu, whose work on 
Esprit des Lois had great vogue among the political 
thinkers of a century and a quarter ago. But about the 
time that Montesquieu was writing his book a movement 
had begun in Great Britain which was destined to have 
an important influence on the position and powers of 
the British upper house, the House of Lords. 

As a result of the dying out of the last of the Stuart 
line of monarchs, who, under the Act of Settlement, 
were entitled to the British throne, the Hanoverian line 
obtained the crown at the beginning of the eighteenth 
century. George L, the first of his line, was a German 
and did not understand the English language. He could 
not with any pleasure or profit, and on that account did 
not, regularly meet with his ministers, but preferred 
to deal with only one of them. The result was the 
gradual development of what has since come to be known 
as the Prime Minister. To this minister the Crown, 
during the reigns of both George L and Geoi^e IL, in- 
trusted the management of public buaness. Among hia 
other functions was the control of ParUament in such a 
way that the business of the country would be carried 
on smoothly. If he could not control Parliament he 
was expected to resign and give way to one who could. 

The efforts of the various pubhc men in England, 
either to keep or to get office, resulted in the develop- 
ment of pohtical parties. At first almost each public 
man of prominence had his own following. There were 
many little parties, but gradually these parties united 
until two large parties were formed. One of these 
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usually supported the government, and the other op- 
posed it. 

This movement continued with only one serious in- 
terruption until 1832. This interruption was in large 
measure due to the fact that the third generation of 
Hanoverian kings learned to speak Knglish. George III., 
who was the cause of interrupting this general move- 
ment, not only could ^eak EngUsh, but also was a 
good deal of a politician himself by nature, and learned 
the business very well during his more than ordinarily 
busy reign. When he ascended the throne he was dis- 
satisfied with the position into which the Crown was 
being forced by the movement which has been described. 
This position was that of reigning rather than govern- 
ing, for the attempt of the Crown and the ministers to 
control the Parliament had resulted, with the develop- 
ment of political parties, in subjecting the Crown to 
greater and greater Parliamentary control. Geoige III., 
therefore, determined to be his own Prime Minister, and, 
partly because of his ability as a pohtician and partly 
because of the influence the Crown still possessed, he 
was able to become a power in the government of his 
kingdom. 

It was probably, in some degree, at any rate, because 
the American colonies were, at the time they became 
independent, more familiar with the poUtieal conditions 
of the reign of Geoi^e III. than with the previous poUU- 
cal history of England that they mistook a temporary 
reaction for a permanent condition. But however this 
may be, the period of George III.'s influence came to an 
end, and the movement whose progress he merely in- 
terrupted proceeded with even greater rapidity than 
before. 
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Prior to about 1830 conflict between the two housea 
of Parliament hardly existed, because the House of 
Commons was altogether subservient to the House of 
Lords. This was so, although it was the confidence of 
the House of Commons which the Cabinet had to have. 
Although the House of Commons was in theoretical con- 
trol of the government, members of the House of Lords 
practically controlled the election of enough members 
of the House of Commons to secure a majority in that 
body. But in the latter part of the eighteenth century 
and the beginning of the nineteenth century England was 
imdergoing great changes in its social and economic con- 
ditions. The expansion of foreign trade, the increasing 
use of coal, the manufacture of iron, and the invention 
of the steam-engine and its application to manufactures, 
with the consequent development of the factory system 
in industry, all contributed to the formation of new 
kinds of wealth and new classes of property-owners. 
With increasing insistence these new classes demanded 
representation in the government, until about 1830 it 
became impossible longer to resist them. 

A bill was at this time introduced into and passed the 
House of Commons, which later became famous under 
the name of the Reform Bill. It widened the suffrage 
considerably, and was therefore opposed by the House 
of Lords, but this opposition was overcome by the 
threat, which the Crown was compelled reluctantly to 
make, to appoint enough new peers in harmony with 
the views of the majority in the House of Commons to 
overcome the existing unfavorable majority in the 
House of Lords. The house having yielded, the bill 
was finally passed and became law without this threat 
beii^ actually carried into effect. 
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ThuB was passed the Refonn Bill of 1832. Its pas- 
sage is Mgnificant not merely because the suffrage was so 
enlarged that new social classes were given representation 
in Parliament, but because most important results at- 
tach to the method of its passage. 

These results are, first, the decline in influence and 
power of the upper house, the House of Lords. The 
threat to pack that body, as the saying is, probably 
saved Great Britain from a violent revolution. It can- 
not be denied, however, that that threat was the most 
important factor in bringing about a peaceful revolution 
which quite changed the character of British govern- 
ment. As a result of the Reform Bill the balance of 
pohtical power was transferred from the aristocratic 
landholding House of Lords to the rather more demo- 
cratic and somewhat commercial and industrial House 
of Commons. All that the House of Lords could do, 
after the passage of the Reform Bill, was, by rejecting a 
bill passed by the Commons, to force a dissolution. If 
a majority were elected at the subsequent general election 
which supported such bill, the House of Lords was ob- 
liged to pass it. The subsequent constitutional history 
of Great Britain is mainly characterized by the facts 
that the suffrage has been continuously extended, and 
that the prestige of the House of Lords has continu- 
ously diminished, until now an active pohtician regards 
"promotion" to the House of Lords as ending a really 
influential public life. 

The ParUament Act of 1911 is the last step in the down- 
ward progr^s of the House of Lords. By this act it is 
provided in the first place that a public bill passed by 
the House of Commons and certified by the Speaker to 
be a "money bill" shall, unless the Commons direct to J 



BICAMERAL SYSTEM AND GOVERNMENT 

the contrary, at the expiration of one month after iti 
shall have been sent to the House of Lords, become I 
an act of Parliament if approved by the Crown, notwith- 
standing that the House of Lords may not have con- 
sented to it. The purpose of this provision is to assure 
to the House of Commons absolute control over the 
raising and the expenditure of public moneys. 

In the second place, any bill not a money bill which 
is passed by the House of Commons in three successive 
sessions, whether or not of the same Parhament, and 
which, having been sent up to the House of Lords at 
least one month in each case before the end of the 
session, is rejected by that house in each of those sessions, 
shall, unless the House of Commons direct to the con- 
trary, become an act of Parliament on the royal assent 
being given thereto notwithstanding the fact that the 
House of Lords has not consented thereto. But at least 
two years shall have elapsed between the date of the 
second reading of such a bill in the first of the sessions 
in the House of Commons, and the final passage of the 
bill in the third of the sessions. The purpose of this 
provision is to prevent the House of Lords from exer- 
cising a real controlling influence over the passage d 1 
legislation.^ 

Since the passage of this bill the House of Lords has 
therefore ceased to be a co-ordinate legislative chamber. 
It may not even force the dissolution of the House of 
Commons, and an appeal to the voters. It will have, 
hereafter, practically no control over money bills, and 
only the power to delay for two years the passage of other 
than money bills. 

The circumstances connected with the passage c 
' 8« Ogg, The Gooemmenla of Europe, p. 112. 
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Reform Bill of 1832 further showed conclusively that 
two houses of equal or approximately equal strength were 
inconsistent with the system of Cabinet govemmeDt 
which Great Britain had developed under tiie Hanove- 
rian kings. This system consisted, as we have seen, m 
the general management of governmental affairs by a 
group of ministers which came to be popularly called the 
Cabinet. These ministers belonged to the same general 
poUtical party and acted tmder the general direction of a 
chief called a Prime Minister. This Cabinet or ministry 
was permitted to hold office only so long as its members 
could manage and control ParUament. As soon as Par- 
liament got out of the control of the Cabinet two courses 
were open to the Crown, which otherwise was, as has 
been said, placed in the position of merely reigning and 
not governing. The Crown might in the first place dis- 
solve ParUament. In such case new elections were to 
be held for the House of Commons. If a majority was 
elected favorable to the Cabinet, that body continued in 
office and therefore in control of the government. If a 
majority was elected hostile to the existing Cabinet, the 
ministers were to res^ and new ministers were to be 
appointed in sympathy with the views of the majority 
in the new house. 

Dissolution of ParUament as a means of settling con- 
flicts between ParUament and the Cabinet was not so 
important prior to the passage of the Reform Bill of 
1832 as subsequent thereto. For the House of Lords, 
whose membership could not be changed by dissolution, 
both had greater influence in the government and great- 
er control over the election of members of the House of 
Commons. The main purpose of dissolution prior to 
! was to replace a House of Commons which had 



BICAMERAL SYSTEM AND GOVERNMENT 

manifested independence by one which would be more 
subservient to the House of Lords. With, however, the 
diminution of the influence of the House of Lords and the 
consequent transfer of the balance of political power to the 
House of Commons, dissolution took on great importance, 
because the new elections might change the membership 
of the house which really controlled the government. 

But instead of dissolving Parliament the Crown might 
dismiss the ministry and form a new one. This was 
naturally the method most commonly resorted to prior 
to the passage of the Reform Bill of 1832. Dissolution 
before that time was, as has been said, resorted to 
mainly in order to get a House of Commons which would 
be in harmony with the House of Lords, the then seat 
of the balance of pohtical power. 

Neither dissolution of Parliament nor dismissal of 
the Cabinet was, however, an effective remedy when 
the two houses of Parliament claimed to have equal 
power. For where they differed as to policy a Cabinet 
satisfactory to one house would naturally be unsatis- 
factory to the other house. 

The Enghsh, the inventors, or perhaps it would be 
better to say the discoverers, of Cabinet government, 
thus came to the conclusion that the existence of two 
houses of equal power was inconsistent with that form 
of government, and, just as soon as two houses of equal 
power made their appearance, saw to it that one of these 
houses was reduced to a position of comparative im- 
potence. That the house chosen for the sacrifice was 
the upper house, the House of Lords, was due merely 
to the fact that it had remained representative of the 
upper classes, while the government of the country had 
, become more popular in character. 
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The pnHitinn of Ae iqipcr house m Itily, where the 
Cehifitt sjatem of guieumiail has beeD luiopted, is 
mndi Ae sBxie jks h is in Gml Btitaun. The Oown 
has the p^t to appoint prartirally mbj nmnber <tf mem- 
hfTSf and has aeveral times made use of this power to 
obtain a ma j o rity in the Senate, as Ae iqiper house is 
called. The resah is that the Senate is not the equal 
of the lower houses the Oiamber of Deputies. The 
Senate at the present time no longer initiates laws or 
even diecks the actirity of the lower boose. It merely 
leraes the action of that body. Its legidatiTe indqpend- 
cnee has, as Professar Ogg says, "been reduced almost 
toanulfity.''' 

The ksBon that was learned in Great Britain in 1832 
was so wdl learned and so wdl understood that it was 
not in any way either forgotten or mis^^rdiended 
when the attanpt was made to apply the principles of 
Cabinet government in the great self-governing colonies 
of the British Empire. 

The first attenq)t of this sort was made in Canada 
about 1840. The adoption of Cabinet government in 
Canada is ordinarily attributed to a report made by 
Lord Durham on the oecaaon of his mission to Canada 
to investigate the troubles arisii^ out of a rd)ellion 
which broke out there in 1837. This report advocated 
the adoption of what has come to be known in the British 
colonies as ''Responsible Government." The main 
recommendations of the report were followed. The re- 
sult was the relegation of the representative of the 
Crown, the Governor, to the position of reigning and 
not governing — the same position as that occupied by 
the British Crown. This result was reached in a very 

^ The GooemmenU cf Europe, p. 373. 
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ample manner, and involved merely one apparently 
unimportant change in the old British colonial system 
of government. It will be remembered that that sys- 
tem, as seen in the fonner American colonies of Great 
Britain, made provision both for a Cabinet of Ministers 
and for an upper house of the legislature, in the Gov- 
ernor's Council. This consisted, prior to 1840, in the 
colonies now enjoying "responsible government" of 
members who had a fixed tenure of office, incapable of 
termination by the Governor. This independence of 

. tenure was accorded them, since one of the functions 
of the Council was to exercise a control over the:« 
Governor. I 

The system of "responsible government" was secured 
1 the colonies by providing that the members of the 
ivemor's Council should be removable by the Govern- 
After this change the Governor, who was in- 
structed by the home government to conduct the colonial 

fgovernment so as to satisfy the members of the popular 
legislative body, had the right arbitrarily to remove the 
members of his Council. In other words, the Council 
ceased to have any of the characteristics of an upper 
house, and remained merely a Cabinet of Ministers who 
must have the confidence of the majority in the lower 

t house. Provision was made, it is true, for an upper 
■house called a legislative council, but It was unimportant^ 
when compared with the more popular assembly. 

The principles of "responsible," or Cabinet, govern- 
ment have been applied in all British colonies in which 
there is a large European population. In some the 
upper house has been abolished. Apparently no fear 
has ordinarily been felt of the consequences of disagree- 
ment between the two houses where an upper house has 
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been permitted to continue in existence. For seldom is 
it the case that any provision for settling such conflicts 
has been made in those colonies in which an uppa* house 
has been provided where the house is not r^arded as 
peculiarly the representative of the various provinces 
or colonies through the union of which a greater state 
has been formed. 

In the great confederations of colonies where an upp« 
house representative of the separate colonies has been 
provided some provision has had to be made for the 
settlement of conflicts between the two houses. The 
British North America Act, which, as has been shown, 
united a number of formerly independent colonies, in 
order to secure a representation of the provinces as such, 
provided for an upper house, but this was not placed 
on a par with the lower house, and its membership may 
be increased within limits by the Crown so as to bring 
about harmony between it and the lower house. It 
seems to be the feeling that the Senate of the Dominion, 
as it is called, is not a l^islative body of first importance. 

In both the other confederations which an increasing 
number of common inta:'ests has produced — i. 6., the Aus- 
tralian Commonwealth and the South African Union — 
the problem of reconciling the existence, on the one hand, 
of two houses, one of which is based on locality repre- 
sentation, and, on the other hand, of responsible or 
Cabinet government, has been solved in the following 
manner. The executive is empowered to convoke both 
houses in a joint session when disagreements between 
them either occiu* or persist. Such a joint session acts 
by a majority vote of the total membership of both 
houses. Since the lower house is much more numerous 
than the upper, a large majority in the lower house will 
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ordmarily be sufficient to overcome a small oppos- 
ing majority in the upper house. 

It will be noticed, however, that the solicitude for 
the states or provinces which has made necessary the 
attempt to provide approximately equal representation 
for them in the upper house, has been rendered almost 
futile by the attempt at the same time to establish the 
Cabinet system of government. For every matter of 
policy, even if it affects local and provincial rights, may 
be decided by a considerable majority of the popular 
body. It would seem that regard for state and pro- 
vincial rights is inconsistent with the Cabinet system, 
which must in popular governments rest in the last 
analysis on the basis of popular majorities. For the im- 
possibility of the existence at the same time of two 
houses of equal power and of the Cabinet system forces 
the control of governmental policy into the hands of the 
large popular house in which states and provinces as 
such are not represented. 

The experience with an upper house of the present 

French Republic, which is the only other important 

country haWng Cabinet govenunent, is not altogether 

conclusive upon this point. As has been shown, the 

French Senate is an extremely important body from 

■ many points of view more influential than the Chamber 

I of Deputies. The present French constitution provides 

' that "the ministers are collectively responsible to the 

chambers for the general policy of the government, and 

individually responsible for their personal acte," The 

political practice of the French has, however, in general 

confined the responsibility of the Cabinet to the lower 

house, although there are a number of cases in which 

I French ministries have fallen as the result of an adverse 
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vote in the Senate. Indeed, one of the last ministries 
in France to fall as the result of a vote of loss of con- 
fidence did so because of a vote of the Senate. 

The short life of French ministries may, perhaps, 
be attributed, on the one hand, to the fear of losing the 
confidence of the Senate, and, on the other, to the fact 
that the President may dissolve the Chamber of Depu- 
ties only with the consent of the Senate. This fact, to- 
gether with the fact that the dissolution of the popular 
chamber is not regarded with favor in France, has 
brought it about that the right of dissolution has only 
once been exercised by the President. This dissolution 
occurred in 1877. If, however, the Senate adopts the 
view that the ministry is responsible to it as well as to 
the Chamber of Deputies, resort will have to be made 
to dissolution in the case of conflicts between the two 
houses. For it is only through an appeal to the people 
that the popular will may be ascertained. And it seems 
to be supposed by most French writers that the Senate 
would conform to the expressed will of the people, as 
evidenced by the election on such an appeal of a chamber 
opposed to it. 

It is to be noted, however, that from a legal point of 
view the French system offers no way of settling a con- 
flict between the two houses of Parliament. An obsti- 
nate Senate might, imtil its membership was changed as 
a result of the Senatorial elections, both prevent a dis- 
solution and refuse to give its confidence to a ministry . 
which had the confidence of the Chamber of Deputies. 

This survey of the bicameral system and of the posi- 
tion of the upper house in modem countries would seem 
to show: 

First. That the bicameral system is generally continued 
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in existence in the countries of the world having a popular 
government. This is particularly true of those coun- 
tries which have not adopted the Cabinet system of 
government. Thus all of the states of the United 
States still retain the bicameral form of legislative or- 
ganization. The reason most commonly given for ita 
retention is the advantage which is beUeved to be found 
in the double deliberation which every legislative act 
receives. 

Second. There is a tendency, however, to abandon the j 
bicameral system so far as that system involves the < 
existence of two houses of equal power, where the | 
Cabinet system of government has been adopted and ' 
where it has not been deemed necessary to make special 
provision for state representation. This is noticeable 
in the smaller British colonies where locality representa- 
tion is not a controlling motive. It is also seen in the 
less important position now accorded to the British 
House of Lords and the ItaUan Senate. France is the 
only country where the Cabinet system of government 
has been adopted in which the tendency is not a strong 
one, and even here practice seems to make the Chamber 
l«f Deputies rather more important than the Senate so 
:ar as concerns the enforcement of the responsibility of 
the ministers. 

Third. But where something in the nature of a federa- | 
tion of colonies, states, or provinces has been formed, 
the bicameral system has been maintained in existence 
for the purpose of providing representation, in most 
cases approximately equal, for those districts. But it 
is to be noticed that where the Cabinet system has been 
deemed essential the equal representation of colony, 
.te, or province has had in the nature of things to be 
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sacrificed. This is the case in all the great confedera- 
tions of British colonies, like Canada, Australia, and 
South Africa. 

In the United States and Germany, where the Cabinet 
system has not been adopted, the upper house, which 
is distinctly representative of the states of the con- 
federation as such, has lost in no respect its position as 
the peer of the lower house. 

We may therefore conclude that Cabinet government, 
being inconsistent with the existence of two houses of 
equal strength, is also inconsistent with a form of 
government which attempts to recognize in equal de- 
gree the claims of national imity and state or local rights 
by providing two houses of equal strength, one of which 
is to represent the nation as a whole, and one of which 
is to represent the states or provinces as such. Cabinet 
government may, however, be reconciled with locality 
representation by the device resorted to by Australia 
and South Africa, which in ultimate analysis consists 
in the formation of a single chamber in which both 
principles of representation, are permitted to have their 
influence. But it is to be remembered that such a one- 
chambered system usually subjects local rights to nation- 
al control, since the smaller state representation usually 
accorded is swamped by the larger national represen- 
tation. 



XIV 



I 



THE LOWER HOUSE OF THE LEGISLATURE AND PARTlCtJ- 

I.ARLY OF THE SUFFRAGE AND THE METHODS OF 

REPRESENTATION 

'T'HE original conception of the European Parlia- 
■* ment was, as we have seen, that it should be repre- 
sentative of special interests. This conception was 
carried so far that in many cases each interest recog- 
nized had its own house or chamber. This conception 
finally is responsible both for the existence of what has 
come to be known as the bicameral system of Parha- 
mentary organization, and for the fact that even at the 
present day most upper houses are frankly more or less 
representative of some special interest. 

We have seen that, apart from confederations, where 
the problem of state or provincial representation has 
presented itself, the ordinary upper house is constituted 
in such a way that it represents more or less effectively 
the interests of the property-owning classes, and is 
therefore somewhat conservative in character. 

Furthermore, in those countries in which such upper 
houses are to be found the tenure of their members is 
often, indeed, usually for life— sometunes membership 
is even hereditary — and is the result of appointment by 
the Crown. Where royal appointment is adopted the 
Crown is sometimes limited in its choice to certain classes 
of persons, usually those possessing certain specified 
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amounts or kinds of property, certain official classes or 
persons who have attained a certain degree of distinc- 
tion by reason of their intellectual attainments. In 
Great Britain, where no such limitations are imposed 
on the power of the Crown to appoint peers, it is said 
that as a matter of fact seldom is a person, no matter 
what may be his attainments, so appointed who is not 
possessed of considerable wealth. 

The upper house is therefore at the present time usual- 
ly 80 composed that it is not merely representative of 
class, but that it also contains in its membership per- 
sons who presumably are endcrwed with the highest in- 
telligence existent in the nation. The upper house ouj^t 
theoretically, at any rate under these conditions, to be 
capable of wiser action than the lower house if the in- 
telligence of its members can be exercised free from the 
class ties and prejudice which have of necessity so 
much influence over all men. Its presumably high in- 
telligence has not, however, it will be noted, saved it 
from being made subordinate to the lower house, which 
is regarded as more nearly representative of the general 
opinion of the country. 

The lower house of the legislature as distinguished 
from the upper house was originally representative of 
the masses rather than of the classes. The House of 
Commons, in Great Britain, got its name because it was 
originally representative of the common people. But 
the tendency of the last one hundred and fifty years has 
been to make the European lower house — and we must 
include within the term "European" all peoples of 
European origin — something more than representative 
of the common people. For it has become the organ 
more or less effective of the whole people. 



PiOWER HOUSE, SUFFRAGE AND REPRESENTATION 'I 

The really representative character of a lower house is, 
however, in large measure determined by what is spoken 
of as the law of suffrage; that is, the law determining 
who shall vote and how those entitled to the right shall 
vote. 

In the old days, even after the ^tablishment of the 
EngUsh House of Commons, the common people sup- 
posed to be represented in it were not^o common or at 
any rate not so numerous as at present. Really, what was 
originally represented, and what was originally sought 
to be represented even in the House of Commons was 
property rather than men. The House of Commons 
was frankly intended to be representative of the small 
property-owners. Therefore only those could vote at 
elections of members of Parliament who had a certain . 
amount of property, 1 

In the latter part of the eighteenth century, however, ' 
all throughout Europe the idea began to be expressed 
that the existing principles of representation were wrong. 
It was claimed that it was not property but men that 
should be represented. This feeling was expressed in 
two great documents wliich are usually considered to 
have had great influence on poUtical institutions during 
the years following their publication. These docu- 
ments were the American "Declaration of Independ- 
ence," issued in 1776, and the French "Declaration of 
the Rights of Man and of the Citizen," issued originally 
in 1789 on the eve of the French Revolution. The for- 
mer declared that "all men are born free and equal"; 
the latter asserted that "men are bom and remain free 
and have equal rights." 

The logical result of the adoption of this principle of 
the equality of men would have been to give to all men 
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equal rights of representation in the government. The 
actual and practical effect of these two declarations was, 
however, merely an increase in the number of those who 
were permitted to vote. Thus in the United States, for 
quite a number of years after the publication of the 
Declaration of Independence, the property qualifications 
for voting which were at that time required were con- 
tinued in existence. In Great Britain, where neither 
the American Declaration of Independence nor the 
French Declaration of the Rights of Man and of the 
Citizen was r^arded with any particular favor, no at- 
tempt at all to enlarge the suffrage was made imtil the 
passage of the Reform Bill of 1832. 

Even the early French constitutions, adopted inmiedi- 
ately after the "Declaration of the Rights of Man and 
of the Citizen," were not based upon the general founda- 
tion of xmiversal adult male suffrage. But later Euro- 
pean constitutions and suffrage laws have taken long 
steps in the direction of adult male suffrage, while the 
later American state constitutions have almost all, where 
racial questions have not been important, as is the 
case in some of the Southern states, followed in the same 
path. In the United States, it should be stated, the 
qualifications of voters even for those oflScers of the 
central government who are elected by the people are 
determined by the several states. For the United 
States Constitution provides that the qualifications of 
voters for the members of the House of Representatives 
and of the Senate, the only officers of the national 
government who by the Constitution are to be elected 
by the people, shall be the same as for members of the 
most numerous branch of the state legislature. The 
qualifications of voters for the members of the state 
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legislatures are fixed by the states, subject at the present i 
time to the provision of the Fifteenth Amendment of | 
the United States Constitution, adopted after the Civil 
War, that the "right of citizens of the United States 
to vote shall not be denied or abridged by the United 
States or by any state by reason of race, color, or pre- 
vious condition of servitude." 

It may be said, therefore, that at the present time the 
members of the lower houses of most important Euro- 
pean countries are elected by a numerous class of voters. 
These are practically the adult male citizens of sound 
mind who are permanently settled in the country. In 
some instances the payment of taxes is required in order 
to qualify for the vote. This is true, for example, of 
Great Britain. But the limitation is often more ap- 
parent than real. For the tax paid is usually paid for 
the occupation of a house, and may frequently be paid 
for the tenant by the landlord, who reimburses himself 
by adding to the rent. Therefore, as every adult male 
must in the natm-e of things occupy some sort of house 
or part of a house, and as such occupier has the right to 
vote, the vote is actually given to most adult males. 

It is, of course, true that important differences in 
suffrage rights, and in the number of voters, will and do 
result from these particular qualifications. But prob- 
ably just as great effects on the suffrage result from the ' 
methods of voting. In any case, roughly speaking, 
everywhere throughout Europe adult male citizens, or 
male citizens of a certain age, such as twenty-five years, 
permanently settled in the state, have the right to vote, I 
In a number of states we must add adult females to i 
these adult males. This is true in quite a number of 
the states of the United States and in Australasia. 
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The lower house of the legislature has thus come to 
represent not merely the common people, but all the 
people of the country. On the theory that it does thus 
represent the whole people, the country is usually di- 
vided into districts in accordance with population, and 
each of these districts is allowed to elect one representa- 
tive. The basis of representation has thus come to be 
almost entirely territorial in character. 

Territorial representation has, however, in the opinion 
of many, serious defects where it is made use of as a 
means to secure representation for the whole people of 
a state and not representation for particular localities, 
as is usually deemed to be necessary in confederated 
states. These defects are: 

First. The emphasis which is laid on purely local 
needs at the expense of the general interests of the 
country. District representation has led to the prac- 
tice known in the United States as "log-rolling." This 
consists in a combination of the representatives of differ- 
ent districts in accordance with which each member of 
the combination agrees to vote for the measures pro- 
posed by the others. It often leads to great financial 
extravagance. For every district looks with favor 
upon a representative who is able to secure the expendi- 
ture for an enterprise of particular interest to the dis- 
trict of money belonging to the general treasury of the 
country. Thus if a general system of state highways is 
to be provided, the power to locate these roads is apt, 
under a district system of representation where the 
legislature is to determine what roads are to be built, 
to lead to the construction of roads which are of local 
rather than of general significance. 

Second. The district system sometimes does not secure 
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the representation of minorities. Suppose, for example, 
the country has two pohtical parties which are nearly 
equally scattered throughout the country. Under these 
conditions the party which is in a majority in one dis- 
trict is apt to be in a majority in most of the others. 
If this is the case, there will be no minority party in the 
l^islature, or a very small one. There was once an 
election in New York City, where the single district 
was in force, in which, although the minority party 
cast a vote of more than one hundred thousand, it did 
not elect a single member of the city council. In a very 
large country, however, this is not apt to be the case, 
for sectional differences are strong enough to secure 
at least sectional representation, under a district or 
territorial system of representation. 

Under the district system it is thus difficult for special 
interests or bodies of opinion of considerable importance 
throughout the country to secure representation. For, 
though important when considered from the point of 
view of the country as a whole, these interests or 
bodies of opinion are not strong enough in any one 
district to control that district. The result is not 
infrequently the resort by such unrepresented interests 
to means such as bribery of voters and electoral cor- 
ruption generally in order to obtain the representation 
which such interests believe to be their due. In this 
way special interests actually secure representation, 
but by improper means. 

The belief in the seriousness of these evils has led to 
the attempt which, it must be confessed, is not as yet 
either very general or very important, to abandon or 
at least to modify the general principle of district repre- 
seatatioQ. 
I m J 
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The most important methods of securing minority 
representation which have been adopted are: 

First. Cumulative voting. This method is based on 
the abandonment of the single-district system. Where 
the state concerned is large in area representative dis- 
tricts are still retained because of the desire under such 
conditions to provide for sectional representation. But 
in each district there are to be elected not less than 
three representatives. Each voter is given as many 
votes as there are representatives to be elected, and is 
allowed to cast those votes as he sees fit— i. c, three 
votes for one candidate, one and a half for two, or one for 
three. Such a method of cumulative voting will absolutely 
assure to a minority which has twenty-five per cent, plus 
one of the votes the power to elect one-third of the 
candidates elected. Under such a system, where there 
is a minority party which can cast more than a quarter 
of the votes that party nominates candidates no greater 
in number than one-third of the places to be filled, and 
the majority party nominates candidates no greater 
in number than two-thirds of the places to be filled. 
The result is, where there are only two parties that 
nomination is equivalent to election. 

Care must be taken by political parties, particularly 
where the number of places to be filled is a large one, 
not to nominate a greater or less number of candidates 
than that which is most advantageous to the party 
concerned, and the voters of all parties must be instruct- 
ed not to concentrate their votes on a number less than 
the entire number of candidates nominated, else the mi- 
nority which may vote with greater wisdom may secure 
a majority of the seats. 

But cumulative voting with a small cumulati<m willi 
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almost automatically secure representation of most 
interests or phases of opinion which are important 
enough in the election district to deserve recognition. 

Second. Limited voting. This is also based on a 
district system which gives at least three representatives 
to each district. But no vot«r is permitted to vote for 
more than a certain proportion, usually two-thirds, of 
the positions to be filled. The results of limited voting 
are almost the same as those of cumulative vo.ting, 
where there are only two main parties. The method 
does not, however, so automatically adapt itself to con- 
ditions in which there are more than two main parties. 
This is due to the fact that limited voting does not per- 
mit any freedom in the cumulation of votes. 

Both cumulative and limited voting have been tried 
in some of the states of the American Union for the 
election of state and local officers. 

Third. Proportional representation. The theory of 
piu'e proportional representation involves the abandon- 
ment of all district or sectional representation. On 
that account it has not been used except in the case of 
small countries, such as some of the Swiss cantons. It 
is, of course, possible to provide proportional represen- 
tation for lai^e homogeneous districts which have their 
own peculiar needs, interests, or opinions. The results 
of proportional representation will, however, be practi- 
cally confined to the districts selected. That is, this 
form of representation will not secure the representation 
of interests whose influences are felt beyond the limits 
of the particular districts chosen. 

The system, as we see it in the Swiss cantons, is thus 
based on the theory of representing social groups or 
pinions rather than districts. It therefore recognizes 
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the party or political group. Every one who votes must 
vote for a party rather than for a candidate. He casts, 
therefore, one vote for a party. His ballot usually con- 
tains, however, the names of a sufficient number of 
candidates to fill all the places to be voted for, arranged 
in the order of preference determined upon by the par- 
ticular party. The method of determining how many 
of the candidates of each party are elected is as follows: 
The total munber of votes cast is to be divided by the 
positions to be filled. The result is called the electoral 
quotient. If a party casts votes equal in number 
to the electoral quotient it elects one candidate; that 
is, the one standing at the head of its list. If it casts 
votes equal in mmiber to twice the electoral quotient 
it elects two candidates; that is, the first two on its 
list; and so on. The result is that any body of opinion 
which has a munber of votes equal to the electoral 
quotient — that is, the total number of votes cast di- 
vided by the number of places to be filled — ^will elect 
one candidate. If three places are to be filled, one-third, 
if four, one-fourth of the total vote, and so on will be 
sufficient to elect one candidate. 

A method of proportional representation based on 
these general principles was adopted in Belgium by a 
law of 1899.^ Professor Ogg says of it that "upon the 
desirability of maintaining proportional representa- 
tion all parties are agreed, and it is probably only a 
question of time until the principle will be applied 
fully'' in the local elections, as well as those to Parlia- 
ment, to which it is now confined. 

Fourth. Plural voting. Another method of securing 

* A description of its details will be found in Ogg's The Gavemmenls of 
Europe, p. 546. 
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minority representation is to give a different weight to 
one man's vote from that which is given to another's. 
The most important states which have adopted this 
method are Prussia and Belgium. 

In Prussia each province which is represented is di- 
vided into districts. Each of these districts elects 
electors of representatives, the election of representatives 
to the lower house of Parliament being indirect. One 
such elector is allotted to the district for every two hun- 
dred and fifty inhabitants. For the choosing of these 
electors the voters are divided into three classes, so 
arranged that the first class is composed of the tax- 
payers paying the highest amounts of taxes who col- 
lectively pay ono-third of the taxes paid in the district. 
The second class consists of the taxpayers pajdng the 
next highest amounts of taxes who pay another third. 
The third class consists of the remaining taxpayers. 
The voters of each class elect by absolute majority one- 
third of the electors of each district. All the electors 
thus selected elect by absolute majority a representative 
for the district. This system gives great power to the 
wealthy taxpaying minority. In 1907 thus three per 
cent, of the voters belonged to the first class, about nine 
and a half per cent, to the second class, and the 
remaining e^hty-seven and a half per cent, to the 
third class. At the elections of 1903, 324,000 conserva- 
tive votes elected 143 representatives, while 314,000 
Social Democratic votes elected none. lu the Imperial 
elections of the same year, the suffrage in the Empire 
being universal adult manhood suffrage, the popular 
party elected eighty members. 

In Belgium another method of obtaining a somewhat 
^mmilar result is adopted. Every adult male has one 
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vote, every adult male who is head of a family has i^ 
other supplementary vote, every adult male who has a 
certain amount of property has another supplementary 
vote. Every adult male who has certain ed^cationaI 
qualifications has either one or two supplementary 
votes. But no one may have more than three votes. 

Fifth. Preferential voting. Finally we find also a 
sjrstem of preferential voting. In accordance with such 
a system the voter is to be permitted in the case of the 
single-district system to indicate that A, for example, is 
his first choice, but that B is his second choice. Under 
this system of preferential voting no one can be elected 
imless he has received an absolute majority of the votes 
cast. The system has apparently been devised to avoid 
the evils which have followed the adoption of the prin- 
ciple followed in both England and the United States 
and some other countries of regarding a candidate as 
elected who receives the greatest nmnber of votes, al- 
though less than an absolute majority of the votes cast. 
Where preferential voting has been adopted, if one can- 
didate does not receive an absolute majority of the first- 
choice votes, the second-choice votes must be counted, 
and it is only when a candidate receives a majority 
of the two classes of votes that he is regarded as 
elected. 

Sometimes the attempt is made to attain the desired 
end by providing for a second election. This is the 
method adopted in the German Empire. At this second 
election every voter is required to vote for one of the 
two candidates who received the highest number of 
votes at the first election. Under such a system what 
are really second-choice votes are thus counted. But 
the voter's choice is confined by the law. Such a 
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method, however, has the advantage of making it abso- 
lutely certain that at the second election an absolute 
jnajority of the voters for one of the candidates will be 
I secured. This, of course, is not assured, at any rate 
I theoretically, under the system of pure preferential 
' voting. 

Such are some of the methods which have been 
adopted to secure a real representation of the sovereign 
people. The number and variety of them would 
seem to indicate that a thoroughly satisfactory solu- 
tion of the problems of representation has not aa yet 
L been reached. _ 

I We have thus seen that the tendency of European J 
I Btates is toward universal adult male suffrage and single- 
district representation in the lower house of the legisla- 
ture, but that at the same time certain countries have 
gone further than others in extending the suffrage, and 
that there is evidence of dissatisfaction with the single- 
district system of representation. 

But while adult male suffrage is the rule, it would not 
be correct to say that there are no exceptions. Italy 
provided for a long time an educational qualification; 
Prussia and Great Britain still provide a property quaU- 
fication. There is thus no absolutely universal rule. 
Nor, we may add, is there an ideal which is desu-able 
under all conditions. Conditions of suffrage, like most 
political conditions, should conform to economic and 
Bocial conditions. Ignorant and economically depend- 
ent voters may not be expected regularly to act wisely. 
It may, however, be said that a country which has had 
considerable experience in parhamentary government 
may widen its suffrage with greater safety than one 
which has recently adopted such a form of government. 
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The exercise of power even by the ignorant often breeds 
wisdom. And it is always to be remembered that with 
human nature, as it is, it is probably wiser to have the 
suffrage as wide as the conditions of the country will 
safely permit. For history would seem to show that it 
is futile to trust exclusively to the altruism or benevo- 
lence of the so-called upper classes, which are usually 
the property-owning classes, for the elevation or even 
the protection of the so-called lower classes, which are 
usually the classes without property. The powers of 
government have often in the past been made use of 
by the classes, which possessed them in their own in- 
terest and to the detriment of other classes. The wider 
the suffrage the larger is the class which will be pos- 
sessed of governmental powers, and in the interest of 
which those powers will be exercised. 

On the other hand, we must not foi^et that if the 
suffrage Is given to those who by reason of lack of in- 
telligence or of economic dependence on others are un- 
fitted to use it, they are liable to be wheedled by the 
intelligent but selfish classes or browbeaten by the 
overbearing. The result, therefore, may be that a 
weapon which was put into their hands for their pro- 
tection will be used for their oppression. 

What has been said with regard to the classes of 
voters may be said also as to the methods of representa- 
tion. That is, no ^stem is an ideal one capable of 
adoption under all conditions. The system actually 
determined upon must, if it is to be successful, be 
framed in view of the conditions to which it is to be 
applied. 

It may, however, safely be said that in countries of 
vast area with varied climatic and topographic condi- 
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^m tions, which as we have seen usually carry in their train 
^P great variation of social conditions, particularly where 
the means of communication are neither good nor abun- 
dant, considerable recognition must be accorded to sec- 
tional representation. This is true as well of the lower 
house as of the upper house of the legislature. The 
experience of all confederated states corroborates this 
view. They all without exception provide for district 
representation, and sometimes that the districts formed 
for the purpose shall be districts exclusively of one of 

»the states or provinces of which the confederation is 
composed. Furthermore, it may be said that usually i 
tiie single-district system has been provided. I 

On the other hand, it may be questioned whether the 
Bingle-district system is always a wise one. Such a system 
makes formal provision only for locality representation. 
There are, however, in all countries which have attained 
any degree of complexity other than local interests which 
believe they should be represented. Not being ac- 
corded any opportunity in the formal legal system to 
secure recognition, many of these interests, when they 
become important and powerful enough, resort to il- 
t^timate methods to secure the representation which 
they believe they ought to have. Through bribery and 
intimidation and wheedling of voters they, as a matter 
of fact, try to secure and often do secure representation 
by getting control of some particular district or dis- 
tricts. Up to the present time it has seemed to be im- 
possible to prevent the development of these practices. 
If, however, through some of the methods of minor- 
ity representation such as have been described, the 
representation of special interests were made possible, 
k is probable that the pressure would be relieved and 
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resort would be less frequent to practices which, if gen- 
erally and persistently followed, will make difficult, if 
not impossible, the orderly and progressive development 
of the state — the largest and most important social 
group to which all men owe allegiance, and from which 
all men should receive protection. 




OOME of the most important features of a real repre^l 
*^ sentative govemment, but features to which com- 
paratively little attention has imtil recently been given, 
are the methods of casting and counting the vote; in 
other words, election procedure. 

In Great Britain, where voting at pubUe elections was 
first adopted in a systematic and comprehensive manner, 
the original method of vote was the public vote. That 
is, where there was a contest between two or more can- 

Ididates, what was called "a poll" was had. Every 
voter was called upon to express publicly his choice, 
■which was recorded by the officer appointed for the 
|)uipose. This method was a very natural one. The 
voters were few in number. The progress of the voting 
Was known to all as the voting went on, and the result 
was known at once when the voting was finished. Such 
a method, however, lent itself readily to bribery and 
intimidation in a country where, owing to the great 
inequahty in the distribution of wealth, the poorer 
classes were in a state of economic dependence upon 
, the wealthier classes. For every man's vote was known, 
[ it was not at all infrequent for the displeasure of 
he wealthy to be visited on the poor in case they did 
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not vote as expected. Furthermore, the fact that the 
progress of the voting was at all times known brought 
it about that when the election was dose the competi- 
tion in the purchase of votes not infrequently became 
very keen during the closii^ hours of the vote. Laige 
sums of money were frequently £fpent to secure the 
votes of those who were independent enough to be able 
to resist the browbeating of the more powerful social 
classes. 

The evils connected with public open voting were seen 
by certain English political writers as early as the middle 
of the seventeenth century. Their writing first bore 
fruit, however, *in the United States. The "secret 
ballot,'^ as it was called, was adopted there as early as 
the latter part of the eighteenth centiuy. The first 
attempt to provide for the secret ballot was made in 
the first constitution of the State of New York, adopted 
at about the time of the Declaration of Independence. 
This rather famous pronouncement in favor of a 
secret ballot reads as follows: 

And whereas. An opinion hath long prevailed among divers of the 
good people of this state, that voting at elections by ballot would 
tend more to preserve the liberty and equal freedom of the people 
than voting viva voce; to the end, therefore, that a fair experiment 
be made which of these two methods of voting is to be preferred: 

Be It Ordained, That as soon as may be after the termination of 
the present war between the United States of America and Great 
Britain, an act or acts be passed by the legislature of this state, for 
causing all elections thereafter to be held in this state for senators 
and representatives in assembly to be by ballot, and directing the 
manner in which the same shall be conducted. 

And Whereas, It is possible that after all the care of the legislature 
in framing the said act or acts, certain inconveniences and mischiefs, 
unforeseen at this day, may be found to attend the said mode of 
electing by ballot; 

It la Further Ordained, That if after a full and fair experiment shall 
be made of voting by ballot aforesaid, the same shall be found less 
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conducive to the safety or interest of the state than the method of 
voting viva voce It shall be lawful and constitutional for the legis- 
lature to abolish the same. 
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The example set by New York was followed in the 
course of the next few years by other American states, 
until by the middle of the nineteenth century public 
or open voting had been all but universally replaced by 
the secret ballot. 

The method adopted was that the voter no longer 
was permitted, when voting publicly, to state his choice, 
but was required to deposit in a ballot-box, as it was 
called, which was provided for the purpose, a paper 
known as a ballot. On this ballot the name of the 
candidate voted for was written or printed. 

The adoption of the secret ballot was followed in the 
United States by a long and elaborate series of laws in- 
tended to preserve the secrecy of the vote. Thus, all 
ballots had to be written or printed on plain white paper 
of a certain size and quality, and having on the outside 
no marks by means of which the way in which the 
voter voted could be ascertained. All ballots which 
did not conform to the provisions of these laws were to 
be thrown out as bad when the vote was counted. 

In the mean time one of the colonies of Australia found 
that the open or public vote was accompanied by the 
i,8ame evils which had been noticed in England and 
lived the problem in a somewhat different way. The 
Australians adopted the principle of the secret ballot, 
but they took precautions to secure the secrecy desired 
which were much more successful in attaining the end 
sought than was the American legislation. The chief 
defect in that legislation was that, while it fixed with 
great particularity the kind of ballot which might be 
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used, it left the furnishing of the ballots to the political 
parties. From the point of view of the desired end — 
viz., a secret vote — this was a mistake. For it was pos- 
sible for the agents of the political parties^ who distrib- 
uted the ballots on election day, to give the voter his 
ballot and force him, if he was paid for his vote, or was 
voting under compulsion, to hold the ballot so given him 
in a conspicuous position until it was deposited in the 
ballot-box. 

The Australian legislation to remedy this defect pro- 
vided that the ballot should be what came to be called 
an official baUot. That is, it was printed by the state 
and contained the names of all the candidates put in 
nomination, and to whom the voter was confined in 
voting. It was also distributed by officers of the state. 
A voter desiring to vote secured from the ballot officer 
one ballot, which he took with him into a booth pro- 
vided for the purpose. In this booth, secure from ob- 
servation by any one, or as an American politician once 
irreverently remarked, "alone with God and a lead- 
pencil," he was required to place a mark opposite the 
name of the person for whom he wished to vote. After 
folding the ballot in such a way that no one could dis- 
tinguish how he voted, he then was to deposit the ballot 
so marked in the ballot-box. 

During the first three-quarters of the nineteenth cen- 
tury demands were made with greater and greater in- 
sistence in England that the secret ballot should replace 
the existing method of a public vote. After the passage 
of the Reform Bill of 1867, which enlarged the suffr^e 
considerably, a conunission was appointed by Parlia- 
ment to study the subject of reform in the methods of 
voting. This commission reported in favor of the 
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Australian method, which was adopted and put inl 
form by the Ballot Act of 1872. 

One of the incidental advantages which the Australian 
method had over the American method was to be found 
in the fact that the state, as a result of it, bore much of 
the expense which in the United States had to be borne 
by the political organization. About 1890, partly with 
the idea of lessening the legitimate expenses which politi- 
cal parties had to assume in the United States, and partly 
to secure the secret ballot, which was the purpose of all 
American ballot legislation, the Australian example was 
followed in the United States. 

The secret ballot has been generally adopted in 
European countries, many of which have also an official 
ballot similar to the Australian ballot. This is the case, 
for example, in the elections for the German Imperial 
lower house, and in Italy and Belgium. In France, 
while the ballot is secret, it is not official. In Prussifti 
the vote is still a pubUc vote. 

This slight sketch of the history of ballot legislation, 
icularly among the English-speaking peoples, would 
seem to show that if we are to secure an approximately 
free and unbribed vote we must adopt some method of 
voting which will provide as near as may be a secret 
vote. Experience would seem to show that this is 
secured, so far as it is practicable to secure it, by the 
Australian system of an official ballot printed and dis- 
tributed by the state, and that the function of the voter 
in voting should be confined to marking in secret on such 
a ballot a cross or other mark opposite the name of the 
person for whom he wishes to vote, and to depositing 
such ballot in the ballot-box in such a manner that no 
one can ascertain how he has voted. 
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Other matters of great practical importance in con- 
nection with the methods of voting are the way in 
which the votes cast are counted and the remedies open 
to individuals, who claim that the law has not been 
observed or that the election has been accompanied by 
fraud or intimidation. 

Probably m no country does the law descend into 
greater detail with regard to the methods of casting and 
counting the votes cast than in the United States. This 
is due to the fact that the method of filling offices by 
popular election is more commonly adopted there than 
elsewhere. As the election law is a very technical sub- 
ject, it is somewhat difficult to describe in the space 
available the method for counting the votes, which a 
rather bitter experience of fraud and oppression has 
made it seem necessary to adopt. It may, however, 
be said that the realization of the purpose of an elec- 
tion — viz., the counting of the free and independent 
votes of all those and only those who under the law are 
entitled to vote, has involved: 

First. The registration of voters. Two methods of 
registration have been provided. One is known as per- 
sonal registration; the other is called official registra- 
tion. By the one the voter who desires to vote is given 
the opportunity on several days before election to pre- 
sent himself to the officers provided for the purpose. 
He has to answer under oath or affirmation questions 
put to him by the registration officers, which are in- 
tended to show what are the facts upon which he bases 
his claim to vote. Thus he is asked whether he is a 
native born or naturalized citizen, his age, his residence, 
his length of residence, and so on. Sometimes he is re- 
quired also to sign the registration list, so that when 
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he attempts to vote oq election day he may be identi- 
fied. On the registration days there are usually to be 
found at the places of registration representatives of 
the principal political parties who check off the names 
of persons presenting themselves for registration, and 
who may subsequently by personal inquiry ascertain 
whether the answers given to the questions asked are 
truthful. All attempts to register illegally are punish- 
able imder the criminal law. 

Where official registration is the method followed, the 
r^istration fist is made up by officers provided for the 
purpose, and opportunity is given to those whose names 
have been improperly omitted from the hst to have 
them placed thereon. 

In either case registration officers may be punished 
criminally for ill^al actions, and are under oath to obey 
the law. 

No one whose name is not on the registration list on 
the day of election may vote. The attempt to count the 
votes of persons not so registered is illegal. 

In the second place, the law provides that elections 
which have been decided as a result of the bribery or 
the intimidation of voters are illegal and attempts also 
to insure that the vote wiU be cast under such conditions 
that bribery and intimidation are impossible. 

It is therefore provided that persons not acting in an 
official capacity may not linger about the voting-places. 
Only officials and one representative of each candidate 
whose name is on the official ballot may thus be present. 
Places for the sale of intoxicating liquor are sometimes 
forbidden by law to keep open during the time that 
the vote is being cast. Policemen are stationed at all 
the voting-places to preserve order, while judges of the 
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competent courts hold themselves m readiness to en- 
tertam the applications of persons who claim that their 
rights are being violated by election officers. 

In the third place, the method of the comiting of the 
votes is often r^ulated in great detail. Officers sworn 
to obey the law and liable to criminal pmiishment in 
case they do not do so are provided. The counting of 
the votes takes place in the presence of a representative 
of each of the candidates. The election officers must, 
on the closing of the poles, first count all the ballots cast, 
in order to see how many persons have voted. They 
then proceed to count the ballots cast for each candi- 
date, but may not count any ballots which have been 
marked contrary to law. They must enter on a tally- 
sheet, as it is called, the total number of ballots cast, 
the number of ill^al ballots found, which may not be 
counted for any one of the candidates, and the number 
of l^al votes cast for each of the candidates. The 
number of these two kinds of ballots should agree with 
the total number of votes cast, and should not exceed 
the number of persons roistered as entitled to vote. 
The ballots not counted because ill^al, as well as the 
ballots cast for each of the candidates, are put into 
packages which are sealed. These are preserved so that 
they may be examined by the courts, in order that it 
may be judicially determined in case of litigation be- 
tween the candidates which one has been elected. 

The returns of each election district are gathered 
together in one place for the entire district in which a 
representative is elected. They are there counted by an- 
other body, which determines the total number of votes 
cast in the entire district, and issues a certificate of elec- 
tion to the persons receiving the greatest number of votes. 
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Finally any individual who deems himself aggrieved 
by anything which has been done in the course of these 
election operations has the right to apply to the courts 
for redress. Thus, if he is refused the right to register I 
or vote, he may ask a court for an order compelling the ' 
proper oflScer to put his name on the registration list 
or to receive his ballot. Thus again, if the officer count- 
ing the votes refuses to coimt a ballot for a candidate 
on the ground that it is illegal, such candidate may apply 
to the court for an order commanding such officer to 
count the ballot. On the otiicr hand, a candidate who 
believes that a ballot has been illegally counted for a 
rival candidate may apply to the court for an order for- 
bidding the counting of such vote. In other words, all 
election processes are carried on under the supervision 
and control of the courts, which may interfere on the 
application of an interested person in order to insure 
the execution of the law. 

Furthermore, laws have been passed, called Corrupt 
Practices Acts, which are intended to prevent the il- 
l^timate use of money by bribery and otherwise in 
elections. Sometimes these acts limit the amount of 
money which may be spent. Violation of these laws is 
punishable criminally, and may result in the declaration 
that an election is void. 

Generally everywhere outside of Great Britain cases 
with regard to parliamentary elections are tried by com- 
mittees of the Parliament. In England, however, the 
ordinary courts have jurisdiction. In the United Statea 
the courts have the power to decide all cases having to 
do with questions arising out of the manner of voting. 
But their decisions may be reversed by the competent 
-legiBlative committee. This committee has also the 
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nf^t to detenmne wiiedier manej has beoi unlawfully 
aaed &t dectmns or wiictficr intimidatioii has been 
EsactiaeiL In ease it does so detennine, the person who 
has beoeSted fay such ptactkcs is dedared not elected, 
uid tibe 9eali in tibe boose to wfaidi he daims to have 
been elected is xjsaaSy gxren to that one of his oppo- 
KXits who reeexred the next greatest nnmbar of votes at 
tibe eleetoQQ. 

Soch are soofie of the methods whidi have been 
adopted in ocder to sectxre an honest count ol the l^al 
Totet^ A eajrefoST drawn baDot and dection law which 
so far s& mar ^ prerente ilkgal voting, dishcmest count- 
nm;^ and the iOegitzmate use of money, as well as in- 
tinuodacion at efeetioosv has been diown by the experi- 
encte^ of aH eountrtes whkh rely on Action as a method 
of ^diectin^ pdbtie officers to be an absolutdy necessary 
prweqiujsite of eonsstitutional gov»nment. 

Experience would :seem to :^ow also that most of the 
dectiixi prvvedure p«v>vided by such a law must be 
carried on imder the supervidon erf courts independent 
of the executive. 



THE PRrVILEGES OF MEMBERS OF THE LEGISLATURE 



I 'T'HE original purpose of the formation of a legisla- 

I * tive body was, as we have seen, to provide a rep- 
resentative body of the people which might both aid 
and control the Crown in the exercise of his powers of 
government. Formed, perhaps, primarily to aid the 
Crown, the Parliament soon developed into a body of 
control. The discharge of its functions of control made 
it an absolute necessity that the members of Parliament 

L should possess certain privileges and a reasonable d&- . 

Igree of independence. As Blackstone says: | 

Privilege of Parliament waa principally established in order to 
protect ita members not oaly from molestation by their fellow- 
Bubjects, but also more especially from being oppressed by the power 
, of the Crown. 

I The conception that Parliament was primarily a body 
* which was to exercise a control over the Crown, and 
that its members should on that account enjoy certain 
privileges, was reached in Great Britain at a very early 
period in the history of the country. By the end of the 
eighteenth century certain privileges were quite clearly 
established. When about this time parhamentary gov- 
ernment was adopted in continental Europe the con- 
ception of parliamentary privilege was transferred thith- 
er. The history of the EngUsh Parliament is, therefore, 
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the source to which we must go in order to ascertain the 
origins and the piuposes of the particular privil^es recog- 
nized as possessed by members of Parliament at the 
b^inning of the nineteenth century^ when English politi- 
cal influences b^an to make themselves felt in other 
parts of the world. 

The privil^es of members of the English Parliament, 
which thus lie at the foundation of the independent 
position of Parliament, were not in early days and are 
not even now set forth in any one docmnent or in any 
number of docmnents. As Blackstone i^ain says: 

If ... all the privileges of Parliament were set down and ascer- 
tained and no privilege to be allowed but what was so defined and 
determined, it were easy for the executive power to devise some new 
case not within the line of privilege and imder pretense thereof to 
harass any refractory member and violate the freedom of Parlia- 
ment. The dignity and independence of the two houses are there- 
fore in great measure preserved by keeping their privileges indefinite. 

Like most other English institutions, the privileges 
of Parliament are based on custom, in this case the 
custom known as the Law and Custom of Parliament. 
This law and custom of Parliament was gradually 
evolved in connection with the development of the 
powers of Parliament, largely as the result of the as- 
sertion by Parliament of particular rights which it 
claimed, but which the Crown refused to recognize or 
was attempting to violate in order to exercise a more 
effective control over Parliament. One of the most 
notable instances of the assertion by Parliament of 
what it considered to be its rights or privil^es is to 
be found in a document known as the "Apology of 
the Commons," of date June 20, 1604, at the begm- 
ning of the reign of the first Stuart king, James I., 
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when the final struggle between Parliament and Crown 1 
was just b^inning. In this document the Commons 
said to the Kin g: 

What cause we your poor Commona have to watch over our 
privileges, is manifest to all men. The prerogatives of princes may 
easily, and do daily, grow; the privileges of the subjeet are for the 
most part at an everlasting stand: They may be by good providence 
and care preserved, but being occe lost are not recovered but by 
much disquiet. The rights and [ibertiea of the Coimnons of Eng- 
land conaisted chiefly in these three things: first, that the shires, 
^^ (dtjea and boroughs of England, by representation to be present, havB i 
^■:free choice of such persons as they shall put in trust to represent ! 
tfiem; secondly, that the persons chosen during the time of the Par- 
liament, as also of their access and recess, be free from restraint, 
arrest and imprisonment; thirdly, that in Parliament they may epeak 
freely their consciences without check and controlment, doing the 
same with due reverence to the sovereign court of Parliament; that 
is, to your Majesty am! both Houses, who in all this case make bv,i j 
one politic body whereof your Highness is the head. 1 

In 1610, six years later, in a petition of the Commons, ' 
■tiie privil^e of free speech is reasserted. An item in 
is petition reads: 

We hold it an ancient, general, and undoubted right of Parlia- 
ment to debate freely aU matters which do properly concern the 
subject and his right or state; which freedom of debate being once 
foreclosed, the essence of the liberty of ParUament is withal fore- 
closed. 1 

The Parhament in the reign of the succeeding King 
Charles I. deemed itself obliged by the attempts of the 
King to estabhsh absolute monarchical government, to 
protest frequently against the actions of the Crown. 
During this reign the ParUament refused the grant of 
money to the Crown pending the redress of grievances 
which it set forth in various petitions and remonstrances. 
The arrest of one of its members by the King called forth 
a fresh protestation of its liberties. 
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The conflict arising in the seventeenth century be- 
tween the theory of absolute naonarchy maintained by 
the Crown, and the theory of parliamentary control 
advocated by Parliament, led to a civil war. This be- 
gan in 1640, and ended in the defeat and capture of 
Charles I., who was subsequently executed. Although 
the Stuarts were restored to the throne in 1660, the 
conflict was not really settled until by the "Peaceful 
Revolution of 1688," as it is sometimes called, the 
Stuarts were driven out a second time and the crown 
was given to William and Mary. In 1698 the new 
sovereign accepted a Declaration of Rights which, under 
the name of the "Bill of Rights," was passed by Parlia- 
ment. This bill guaranteed to Parliament certain rights, 
among which was freedom of speech. 

When the Constitution of the United States was 
adopted the occurrences of the seventeenth century, 
which were a part of the historical traditions of afl 
EngUsh-speaking men, were in the minds of its framers, 
and they put into that Constitution what they con- 
sidered experience had shown to be the privileges neces- 
sary to insure the independence of the new Congress 
which was established. 

The privileges thus given are: 

First. Each house is to be the judge of the elections, 
returns, and qualifications of its own members. 

This privilege had developed as a result of the con- 
viction that only through its recognition could an inde- 
pendent Parliament be formed. Had such matters been 
within the jurisdiction of the courts at the time when 
the royal judges, who held those courts, could be arbi- 
trarily dismissed by the King, as was the case in England 
prior to 1701, the Crown might easily, by supporting 
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the claims of a candidate whom it favored to a seat in ' 
Parliament, secure the recognition by the courts of those 
claims. When, however, the courts were really inde- 
pendent of the Crown, as they became in 1701, or in- 
dependent of the President of the United States, as they 
were made by the American Constitution, this privilege 
lost much of its significance. In England, therefore, 
Parliament has passed a law authorizing the courts to 
determine parliamentary election cases. But outside 
of England, as a general rule, the Parliament still has 
the right to judge these cases. The fear of subjecting 
the comts to partisan political influences has been in- 
strumental in the United States in preventing the grant 
to the courts of the right to determine controversies 
arising with regard to elections to legislative bodies. 

Second. Each house of the United States Congress 
may determine the rules of its proceedings, punish a 
member for disorderly behavior, with the concurrence 
of two-ttiirds expel a member, and may compel the at- 
tendance of absent members as each house may provide. 

The existence of these rights had been found necessary 
in order to secure orderly and expeditious action. Did 
they not exist members might be absenting themselves, 
or, by disorderly conduct when present, prevent the 
transaction of business. At a time when the struggle 
between the Crown and Parliament was going on it 
was a comparatively easy matter for the Crown, which 
always had some supporters in the house, to hinder or 
even prevent the house from doing those things of which 
the Crown did not approve. At present, of course, 
when the relations between executive and legislature 
are better defined than they once were, such privileges 
are not so important, but even now their existence 
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would seem to be necessary where party government 
has developed. 

The first French constitution, while recognizing most 
of these powers as belonging to Parliament, lays down a 
number of rules for the conduct of legislative business. 
The same is true of the Belgian constitution of 1830. 
But generally speaking, most of the modem European 
constitutions recognize large powers in the houses of 
the legislature to regulate their own proceedings. 

The most common exception to the rule that each 
hoi^e of the legislature may lay down the rules govem- 
ing its proceedings is the determination in the constitu- 
tion of the number of members of the l^slature re- 
quired to be present, called a quorum, in order that 
business may be legally transacted. As a rule this is 
fixed, as it is in the Constitution of the United States, 
at a majority of the members. In that instrument, 
however, it is provided that "a smaller number may 
adjourn from day to day, and may be authorized to 
compel the attendance of absent members in such man- 
ner and under such penalties as each house may pro- 
vide." 

Third. Each house of Congress shall keep a journal 
of its proceedings, and from time to time publish the 
same, excepting such parts as may in their judgment 
require secrecy. 

The only part of this provision which can be regarded 
as granting a privil^e is that authorizing keeping the 
proceedings secret. This was in the old days during 
the conflict between the Crown and Parliament, re- 
garded as a privilege of great importance, since it was 
beUeved to be necessary in order to secure that independ- 
ence of the control of the Crown which was necessary 
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to freedom of action. At the present time, however, 
with the development of more harmonious relations be- 
tween the executive and legislature, it has ceased to 
have great importance. 

Fourth. The members of both houses of Congress shall 
in all cases, except treason, felony, and breach of the . 
peace, be privileged from arrest during their attendant 
at the session of their respective houses and in going t 
and returning from the same. 

What was the original extent of the privilege of fret 
dom from arrest which was possessed by the membei 
of the British Parliament it is somewhat difficult to ' 
say, inasmuch, as we have seen, the privileges of mem- 
bers were rather indefinite. Blackstone says of it that 
"it included formerly . . . privilege . . . from legal arrest 
and seizures by process from the courts of law." By 
the end of the eighteenth century exceptions to any such 
general privilf^e had been made, to use again the words 
of Blackstone, in the case of "treason, felony, and 
breach (or surety) of the peace." These are the words, 
it will be noticed, which are used in the United States 
Constitution. 

In case of arrest in these cases ParUament had, how- 
ever, the right to receive immediate information of the 
imprisonment or detention of any member, with the 
reason for which he was detained. This right was reeo( 
nized in a number of statutes. 

The continental constitutions laid considerable em-J 
phasis on the right of Parliament to be notified, and 
often extended it by making the I^ality of the arrest 
dependent upon obtaining the consent of the chamber 
of which the person arrested was a member, except in 
the case that the member arrested was taken in the 
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criminal act. This was particularly the rule in the 
first French constitution of 1791, and was subsequently 
adopted by the Belgian constitution of 1830, whence 
it has gone into most of the modem European con- 
stitutions. 

The form in which this privilege is granted in the 
United States Constitution, or perhaps it would be better 
to say, the exceptions to the privilege are such as to 
render the privilege itself worthless. The worthlessnesa 
of the privilege from arrest in the United States is, how- 
ever, of Uttle moment. The system of parliamentary 
government is by this time so universally accepted, so 
embedded, as it were, in the political life of the people, 
the position of the legislature is so secure, and the 
courts which would be called upon to judge an offense 
which, it was alleged, had been committed by a mem- 
ber of the legislature are so independent of the Execu- 
tive, that little fear need be entertained of any attempt 
on the part of the President to terrorize members of 
Congress by arrest or threats of arrest of such mem- 
bers for crimes attributed to them. Were such con- 
ditions not present it would undoubtedly be necessary 
to give to the privilege from arrest somewhat the same 
extent which it probably had in early English constitu- 
tional law, if it were desired to assure to the legislature 
the portion of independence it must have if constitu- 
tional government is to exist. 

FiStk. The members of both houses of Congress shall 
not be questioned in any other place for any speech or 
debate in either house. 

This principle of free speech was, as we have seen, 
r^arded in England from an early time as absolutely 
necessary to the independence of members of Parli&- 
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raent. Such a privilege was incorporated into an act 
of Parliament passed in the reign of William and Mary, 
soon after the Revolution of 168S. This law provided 
"that the freedom of speech and debates and proceed- 
ing in Parliament ought not to be impeached or ques- 
tioned in any court or place out of Parliament." 

This privil^e of free speech was somewhat extended 
by the French constitution of 1791, which provided that 

the repreaentativea of the nation are inviolable; they cannot be 
qup-Btioned, accused, or judged at any time with regard to what they 
have eaid or done in the exercise of their functions as represcnta^ 



p. 



The Belgian constitution of 1830 provides a very 
amilar privilege. , It says; 

No member of either chamber shall be prosecuted or questioned 
because of opinions expressed or votes given in the exercise of hia 
functions. 

In either this form or the narrower English form the 
privilege appears in most modem European constitu- 
tions. The English belief in the necessity of its exist- 
ence is thus entertained by all European peoples who 
have endeavored to establish constitutional govern- 
ment. 

Such are some of the most important privileges which 
the modem European world deems necessary to accord 
to members of the legislative body. It is to be noticed 
in the case of most of these privileges that they have 
shown a tendency to diminish in extent rather than to 
be enlai^ed. We must not, however, conclude from this 
tendency that such privileges are no longer regarded aa 
necessary or desirable. The real reason for the diminu- 
tion in their extent is to be found in the fact that the 
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independence of Parliament over against the executive 
has been so clearly recognized in modem constitutional 
government that the privileges which were once so 
necessary, in order to protect the l^islature from en- 
croachment upon the part of the executive, have ceased 
to be so important as they once were. Were the exec- 
utive to attempt to exercise a control over the l^isla- 
tiu^ by terrorizing its members, we should expect to see 
a demand made that those privileges should be en- 
larged to their former extent, or that the government 
would cease to be constitutional in character. But 
while the insertion of such privil^es into a written con- 
stitution is imdoubtedly a desirable thing, it is to be 
remembered that this action alone and of itself is really 
of little value. The ParUament to whose members such 
privil^es are accorded must ever be on the alert to 
see that their privil^es are really observed. Further- 
more, the 'people, whose representatives the members 
of Parliament are, must, if these privileges are to have 
any real value, also see to it that the executive is not 
permitted to encroach upon or in any way diminish 
these privileges. In Great Britain, where such privi- 
l^es originated, this was the way in which they came 
to be recognized. Both Parliament and people on criti- 
cal occasions resisted any encroachment by Crown or 
courts upon the rights of Parliament. It was largely 
as a result of this jealous solicitude, of this willingness 
to offer resistance where resistance was necessary, that 
it was in England that constitutional government had 
its birth. For the English people clearly saw that 
constitutional government had its basis in an independ- 
ent Parliament and that parliamentary independence 
was in its turn based on certain parUamentary privil^es. 
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Originally in England members of the House of Com- 
momt, as well as of the IIousc of Lords, wore unpaid, 
and fur a long time it was regarded as improper to pro- 
\'ide any compensation for members of the House of 
Commons, notwithstAnding the fact that with the in- 
crease in the number of the voters a letis wealthy class 
of members were being elected. 

With the development of democratic govermuentj 
however, it has been felt almost everywhere that it is 
absolutely necessary to pay at least the members of 
the lower house of the legislature, and Great Britain 
luu been unable to escai>e from the influence of thia 
general movement. Italy is at present one of the few 
European states where the members of the lower house 
are unpaid. 

In those countries which are democratic in character 
and in whirh, on that account, the upper house has not 
been established in order to provide for class repro- 
SCDtation, there is also a marked tendency to give com- 
,tion to the members of the upper house as well. 

Payment of membenj of the legislature may thus bo 
regarded as one of the privili^es or rights of members 
of Parliament in ail states which are stri^Tng t« attain 
a popular and democratic constitutional govcnuucot. 




XVII 

PARLIAMENTARY PROCEDURE 

AAETHODS of legislative procedure differ greatly. 
i T 1 'YhQ causes of the differences are for the most part 
to be found in the character of the system of govern- 
ment; whether Cabinet or Presidential; and in the exist- 
ence or non-existence of strongly organized politicid 
parties. 

In Great Britain thus we find both Cabinet govern- 
ment and a strongly organized party gfystem. The 
coexistence of these two factors would seem to have 
been influential in causing the development of the 
present methods of procedure of the House of Com- 
mons. The long-continued existence of the two-party 
system in close connection with which Cabinet govern- 
ment has developed has brought it about that the 
Cabinet is an organ of great strength. The l^al power 
to dissolve the House of Commons which the Crown 
possesses, but which is exercised really by the Cabinet, 
gives to that body the right to destroy the house whose 
creation it is. As dissolution is followed by a new elec- 
tion which involves inconvenience and expense for 
members of ParUament, the Cabinet is protected in 
large measure from captious criticism and imjustified 
votes of lack of confidence upon the part of the house 
as a whole. Furthermore, the ties of allegiance to party 
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are ties which are not easily or unreasonably broken. 
A Cabinet which has come in with the support of a great 
party in majority in the house is reasonably certain of 
quite a long term of office unless sometliing unforeseen 
looms up on the political horizon. It must be admitted 
that of late years sectional and social interests have de- 
veloped which tend to destroy the two-party system. 
One of the recent Enghsh cabinets thus rested upon a 
coalition of three poUtical groups, two of which had 
somewhat peculiar interests. These were the Liberal, 
the Irish-Nationalist, and the Labor parties. If this 
condition of things becomes permanent the Cabinet in 
the English system will probably not occupy the same 
position of strength that it has had in the past. 

But however that may be, it is still true that present 
kethods of procedure in England are based on Cabinet 

(vanment and the supposition that two strongly or- 
political parties exist. From the point of view 
lentary procedure the Cabinet is very much 
in flie position of a standing or permanent committee, 
all of whose members belong to the party in control of 
the House of Commons. They thus control legislation, 
particularly legislation of a partisan character. This 
being the case, there is little, if any, need for an elaborate 
committee system such, as we shall see, has developed 
in the Congress of the United States. For there is little 
possibility of legislation of which the Cabinet does not 
approve, and the Cabinet is expected and by reason of 
its strength is able to prevent the passage of such legis- 
lation. The part which the house itself du-ectly plays 
in legislation is thus in large degree perfunctory. All 
important bills are now drawn by the government, and, 
until recently, all were considered by the house in what 
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is known as the Committee of the Whole House. A ^ 
session of this Committee of the Whole House diffen 
from the ordinary session of the house by reason of the 
fact that it is not presided over by the Speaker, but 
by the chairman. The ordinary rules r^ulating de- 
bate are also not so strictly observed. Attendance at a 
session of a Committee of the Whole is not so great as 
when the house is sitting as the House of Commons. 
Usually only those who are interested in the subject 
under discussion attend. 

When the subject in hand relates to the providing of 
revenue the Committee of the Whole is known as the 
/ Committee of Ways and Means; when appropriations 
' are being considered it is called the Committee of Sup- ^ 

ply. Such a disposition of the estimates for expendi- 
tures and of the ways and means for providing for the 
expenditures voted has the great advantage of keeping 
in practically the same hands all the appropriations as 
well as all the revenues. 

It is to be remembered, however, that the detailed 
control over expenditures which can thus be exercised 
by the house is not a great one. For any Cabinet would 
regard a serious reduction of its estimates as equivalent 
to a vote of lack of confidence, and would either dis- 
solve the house or resign. The real control over ex- ^ 
penditures is exercised by the TVeasiuy before the 
estimates are sent to the house. Attention should also 
be directed to the fact that a standing order of the 
House of Commons declares out of order any proposal ^ 
for the expenditure of money not made by the Cabinet^ 
I Members of the House of Commons not members of 
the ministry may not thus move appropriations. Much 
extravagance is thereby prevented. 
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This device has so approved itself to men of British 
origin that a provision incorporating the principle is 
often inserted into those acts of the British Parliament 
which serve as constitutions for the colonies. Such, for i 
example, is the case in the British North America Act i 
of 1867. Section 54 of that act reads as follows; 

It ehall not be lawful for the House of Cominons to adopt or paaa 
any Vot«, Rasolution, Address or Bill for the appropriation of any 
part of the Public Revenue or of any Tax or Impost to any purpose 
that has not been first recommended to that House by Messiige of 
the Governor-General in the Session in which such Vote, Resolution, 
Address or Bill is proposed. 

The increase of parliamentary business made neces- ] 
sary modifications of this method by wliich most bills 
were considered in committee of the whole. For if 
every bill went to the Committee of the Whole House 
only one bill at a time could be considered. In 1882, c. 
therefore, certain great standing committees were es- j 
tablished. There are at the present time four of these I 
committees, and all bills except money bills, private ' 
bills, and bills for confirming provisional orders^that 
is to say, all public non-fiscal proposals— are required 
by a standing order of the house of date 1907 to be 
referred to one of these committees, the Speaker to de- 
termine wiiich one, unless the house otherwise directs. 

The way in which these committees are formed in- 
dicates the care which is taken to keep the responsi- 
bility for all legislation of importance in the control of 
the majority party. The members of each of these^ 
committees, from sbrty to eighty in number, are named I 
by the Committee of Selection in such a manner that 
they will represent the composition of the house as a 
whole. This Committee of Selection is made up after ». 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

conference between the leaders of the Government and ^ 
of the Opposition, and appoints as well the members of 
what are called the Select and Sessional Conmiittees 
of the House. These committees are chosen for the 
consideration of measures which have for the most 
part not come into the field of practical partisan politics. 
Their members are therefore chosen by the Conmtiittee 
of Selection without regard to party lines.* 

The existence of a Cabinet, which by reason of having 
the support of the majority in the lower house, and be- 
cause of the way in which the committees are organized, 
has pretty complete control of the processes of legislf^ 
tion, has made it seem necessary to provide a presiding 
officer who wiU occupy an im^Sial jLition and prot^ 
the rights of the minority. Such an oflScer is the Speak- ^ 
er, as he is called, who is elected theoretically by each 
house, but who, once elected, is re-elected \mtil he dies 
or resigns. 

A word or two should, perhaps, be said as to the 
method by which the opposition makes its influence felt. ) 
This is done by means of questions asked by individual ^ 
members, which those representing the government 
must answer, by amendments made in conmiittees, and 
in the house as well, and by proposing votes of censure 
or lack of confidence. The struggles between the Gov- , 
emment and the Opposition always take up a great deal 
of time. In order to diminish the unreasonable waste 
of the time of the house two methods have been adopted ' 
to curtail debate. One permits any member to move^ 
that the ''Question be now put." The chair is then 
to put it, without amendment and without debate, un- L 
less he deems an abuse is being made of this motion. 

* See Ogg, The Gooemmeni^ of Europe, p, 120 el aeq. 
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But at least one hundred members must vote for the I 

motion in order that it be operative. The other method i I 
is for the house to assign, in advance of the considera^ I — I 
tion of a bill, the time to be devoted to the consideration I 

of that bill, or to portions of it. When the period has J 

lired the vote is taken whether the debate has closed ^J 

In France we find Cabinet government but a weak ^^H 
party system. Furthermore, the Cabinet in France ^^\ 

does not have the weapon of defense possessed by the I 

English Cabinet in the power of dissolution. The I 

French Cabinet is, therefore, compared with the English, I 

a weak body. It cannot, as does the English Cabinet, I 

control legislation. For the conduct of legislation it has ^1 

been necessary to provide an elaborate committee ^^H 

organization. ^^H 

This committee organization has been made on the ^^M 

leory that party government either does not exist or ^^H 

lould not be encouraged. Each of the French cham- ^^M 

irs is each month divided by lot into equal sections ^^m 

called Bureaux, of which there are eleven in the Chamber I 

of Deputies. I 

These bureaux make a preliminary examination of the I 

lentials of members, consider bills before they are I 

mt to committees, and elect the members of those ^^1 

committees. Each bureau chooses one or more of its ^^M 

members to serve on the committees. ^^H 

The general principle is that each bill is referred to ^^B 

a special committee formed for the purpose of its con- 1 

sideration. But the tendency is for these committees J 

to become permanent. Thus the committees on the ^^H 

budget, and for the audit of the accounts of the govern- ^^H 

ment, remain unchanged for a year, while the com- ^^H 
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mittees on the army, labor, and on railroads continue 
in existence without alteration during the entire session 
of the chamber. 

These conmiittees have assumed to themselves the 
practical control of legislation. Instead of being con- 
trolled by the Cabinet, as is the case in England, they 
virtually control the Cabinet. The person selected by 
the conMnittee to report to the chamber the conclusions 
on a bill submitted to it, who is called the reporter, is 
apt to exercise a greater influence over the chamber 
than a member of the Cabinet can. 

The most important of these permanent committees 
is the budget committee, which, it is said, ''seems to take 
pride in criticising the estimates and making them over) 
as regards both income and expendit\u*e, and each 
member exerts himself to add appropriations for the 
benefit of his constituents, so that when the report is 
finally made the government can hardly recognize its 
own work."^ 

The absence of any rule similar to the standing order 
of the English House of Commons is apt to promote 
extravagance and derange all financial plans. 

But while in France party government does not exist, 
and the Cabmet has Uttle, if any, strength, it must be 
admitted that the committees of the French Parliament 
have for the last twenty-five years been following a 
reasonably consistent policy in the direction of greater 
and greater democracy and the complete separation of 
church and state. While the executive side of the gov- 
ernment has been distinctly unstable, the legislative 
policy has shown a remarkable degree of continuity. 

While in England we find Cabinet government and 

* Lowell, Government and Parties in Continental Europe, I, p. 116. 
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the two-party system, in Germany we find neither. 
The existence in the Empire of an extremely strong and 
influential upper house — viz., the Bundesrath, or Federal 
Council, is also a factor which may not be ignored. As i 
Professor Ogg says: ' | 

The right of imtiating legislation is conferred upon the Reichstag 
[the Imperial lower house], but in practice it is exercised almost ex- 
cluaively by the Bundearath, Even finance bills all but invariably 
originate in the superior chamber. Under the normal procedure 
bills are prepared, discussed, and voted in the Bundearath, submitted 
to the Reichstag for conHideration and acceptance, and returned for 
further scrutiny by the Bundesrath before promulgation by the 

» Emperor. In any case the final approval of a measure must take 
jli&ce in the Bundesrath by whose authority alone the character of 
bw can be imparted. Strictly speaking, it is the Bundesrath that 
tnakea law with merely the assent of the Reichstag. 
Finally, members of the Bundesrath, to whom is flB-l 
signed a special bench in the lower house, possess the I 
right to appear and speak at pleasure therein. I 

The Reichstag has under the constitution the power n 
to elect its own officers and to determine its own pro- 
cedure. The president of the Reichstag resembles the 
English Speaker in that he is an impartial moderator 
whom custom requires to recognize alternately the sup- 
porters and opponents of the measure being considered. 
At the beginning of a session the Reichstag is divided 
by lot into seven bureaus as nearly equal in nimibers as 
possible. These bureaus remain unchanged unless upon 
a motion made by thirty members. These bureaus 
pass preUminarily on the credentials of members and 
choose the members of the committees to which the bills 
are referred. None of these committees is permanent, 
except a committee on elections, which sits through the 
' The Government* o} Ewope, p. 221 et teq. 
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session. All other comuiittees are temporary, made 
up to consider special bills by an election by ballot of 
seven members of each bureau. 

The temporary and fluctuating character of practi- 
cally all the committees to which proposed legislation 
is referred prevents them from exercising any great 
positive influence over legislation. The fact that they 
arc not called upon to initiate or formulate anything 
makes it unnecessary to establish a permanent com- 
mittee organization. German party organization does 
not seem strong enough to justify the attempt on the 
part of the Reichstag so to ot^anize itself as to be able 
to exercise the powers which it possesses under the 
constitution. The weak party organization combined 
with a strong executive has been the controlling influence 
over the legislative procedure of the popular house of 
the German Parliament. 

The United States offers an example of a political 
system which is based on the theory of Presidential 
rather than Cabinet government, and which has been 
characterized by the existence during most of the his- 
tory of the country of two and only two strong political 
parties. 

The Presidential system of government is the result 
of the conscious attempt to apply rather strictly the 
pohtical theory known as the theory of the separation 
of powers. The application of this theory involves the 
existence of a legislative authority whose actions are 
not subject to the control or influence of the executive 
except in the cases specifically set forth in the constitu- 
tion. These are few in number. 

But the attempt has been made by the people through 
the organization of strong political parties to bring the 
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two independent authorities in the government into 
accord, and, by the exercise of party control, to secure 
harmony of action. These attempts have been on the 
whole successful. The President is coming more and 
more to be recognized as the leader of the party which 
secured his election, and as the leader of his party is 
being accorded a tremendous extra-constitutional con- 
trol over the actions of the Congress in which normally 
the party electing the President is in control. 
The two facts — viz., the existence of Presidential gov- 
, cmment and the two-party system — furnish the explana- 
I tion of the legislative methods and processes of Con- 
'gress. 

In the first place, the facts that the Prraident has no 
power under the Constitution to initiate legislation, and 
that there are no representatives of the President in 
the House of Representatives to manage and control 
the legislative program, have made it necessary to 
provide some persons who shall be responsible for that 
program. Such persons are the Speaker and the chair- 
man of the Committee on Ways and Means. The 
Speaker is theoretically chosen by the house. Actually 
he is selected at a meeting of the members of the party 
in majority in the house, and their choice is merely 
ratified by the house. The Speaker thus does not oc- 
cupy the position of an impartial presiding officer, but 
is recognized as a party man who is to make use of his 
powers to carry through the legislative program of his 
party, and for this reason he is given authority to refuse 
to entertain what are known as dilatory motions — that 
is, motions made by members of the minority with the 
purpose of obstructing the performance of business. 
He also has a large discretion in the recognition of 
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memb^fs ¥rfao desire to speak. It is thus often practi- 
cally impossible for a member to catch the eye of the 
speaker unless that officer imderstands beforehand that 
it has be^i agreed upon by the leaders of the two parties 
that this particular member shall have the floor. 

Until recently the rules of the house provided that 
the Speaker should appoint all the committees of the 
Kou^\ Niuninally, the committeemen are now elected 
by Ivillot by the whole house. In practice, however, the 
ttwnibers of the two parties, meeting separately in what 
aro calknl caucusess detenoune who shall be voted for. 
And in fact the pw^issent practice of the party in power 
ha$ been tv> ^^ect the chairman of the Committee of 
\Va>^ and Means as its leader upon the floor, and to 
IHHrmit him to designate who shall be voted for by his 
l>arty as members of the various committees. The 
chaJnnai^ of the Committee on Ways and Means has 
thus lH\\>n\o a more powerful party leader in Congress 
that\ the S|H\*ikon He is assisted in his government of 
the hou5^^ by the Committee on Rules, which has the 
IH^>^VT to n^|H>rt resolutions. These resolutions maybe 
adopt tni by a itiajority vote, and their effect is to deter- 
n\u\e what measures shall Ixii considered, in what form, 
aiui for how long. It dcx^s not need to be said that the 
n\ajority of the memlwrs of all important conunittees, 
inchutuig that on Rules, are from the party in the 
m^vjority ui the house. Through the concentration of 
innwr ui the hands of the Speaker, the chairman of the 
t\nuuuttiv on Waj-s and Means, the chairmen of the 
other imtH^rtant wnunittces, and the majority members 
of the C\>mnuttw on Rules, there has thus developed a 
system of party leadership which somewhat resembles 
the Cabinet sj'stem of government. This is true, at 
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least, to the extent that these leaders are able to formu- 
late the principal poHcies of their party, control their 
discussion in the house, and secure for them the sup- 
port of the other members of the party. 

The organization of a leadership in Congress was not, 
however, sufficient. It was necessary to exercise a con- 
trol as well over the time which individuals might use 
in the debate of measures before Congress. A rule of 
the house therefore provides that no member may 
speak more than an hour nor more than once on any 
measiu-e unless he introduced it or is the member re- 
porting it from committee. Even when the house goes 
into committee of the whole, where measures are dis- 
cussed and provisionally voted upon, the house fixes 
the time for debate, which may not be extended by the 
committee. 

In the Senate, however, greater freedom of debate is 
allowed, but even there the tendency is to curtail it. 

In the Senate it is not normally necessary to make 
provision for a presiding officer, since under the Con- 
stitution the Vice-President is to preside over that body. 
In case of his death or absence for other reasons, the 
Senate, however, elects a chau-man. When the Vice- 
President acts as the presiding officer of the Senate its 
presiding officer will usually be in sympathy with the 
party in general control of the government. Such will 
.also be the case when the Senate elects its presiding 
€)fficer, except when the Senate is out of harmony with 
the party which has elected the President, or which is 
in control of the House of Representatives when that 
is not pohtieally of the same views as the President, 

In the second plare, the original theory of the inde- 
pendence of the legislature had for its result the right 
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of any member of dther house to introduce bills. In 
the house this is done by handing them to the cleric if 
they aie private bills, and to the Speaker if they are 
public. The result of the exaxnse of this right is the 
introduction of an enormous number of bills.^ 

The establishment of a committee system was abso- 
lutely necessary in order to dispose of such a vast amount 
of proposed l^islation. The important committees in 
both houses are standing committees. In the house 
they are appointed, in theory, by the whole house; in 
the Senate they are in theory elected by the Senate, 
but are in reality appointed by a committee or com- 
mittees selected at a meeting of the members of the 
party in majority in the Senate. 

In either case the majority of the members of each 
committee belong to the party in majority in the house. 
The chairmen of the committees are named at the time 
of the formation of the conmiittees. 

These committees serve two ends: 

In the first place being controlled by the party in 
control of the house, which will be normally as well the 
party to which the President belongs, they will see to 
it that no bills referred to them, as all bills must be, shall 
be reported favorably to the house which are opposed 
to the policies of that party. 

In the second place they will kill many of the bills of 
a private character or introduced by a member without 
the backing of the party. In this way are "smothered" 
many bills which are introduced, not with any idea 
that they will receive serious consideration, but merely 

^ In the Fifty-ninth Congress there were introduced into the House 
26,154 bills, 257 joint resolutions, 62 concurrent resolutions, and $9S 
simple resolutions, 
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with the purpose of pleasing a supporter or a body of 
supporters (many of them carry on their face the notice 
that they are introduced "by request") of the member 
introducing them. A further check upon the powers 
of the individual members in introducing and securing 
the discussion of bills is to be found in the fact that a 
regular order for the consideration of bills is provided 
by the rules, which may not be departed from except 
by unanimous consent. The Speaker, as a member, 
may refuse his consent to any attempt on the part of 
a member to bring up his measures for discussion, and 
it is said makes use of his power to obtain the support 
of such members for party measures,' 

One of the results, however, of the freedom of the 
individual member in introducing bills and proposing 
amendments to biUs which are being considered, is that 
the estimates proposed by the Executive are increased 
as to particular items, and cut down as to others either 
in the committees to which they are referred or in the 
houses after the determinations of the committees are 
reported. The attempt is made in the rules of both 
the house and the Senate to prevent increases in the 
appropriations as reported from the committees being 
made on the proposition of individual members. But 
these attempts have not been very successful. 

Confusion has also resulted with regard to the finan- 
ces of the government of the United States from the 
fact that several committees have jurisdiction. Thus in 
the house one committee, that of Ways and Means, has 
jurisdiction of tax measures, while appropriations are in 
the jurisdiction of several committees. No one com- 
mittee ever gets an idea of the expenses of the govern- 
' Beard, American Govcmmcnt ami poHlics, posriin, 
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ment as a whole, while little, if any, attempt is made 
to relate expenditures to income. That national bank- 
ruptcy has not resulted from these practices is due to 
the fact that the income of the country has not, except 
in times of emergency, like periods of war, been based 
on the administrative needs of the government. The 
adoption of the idea of a protective tariff has had the 
effect of producing la ordiuary years a surplus of income 
over expenditure, and the anxiety of the government has 
been rather to spend this surplus with reasonable wis- 
dom than to curtail expenditure so as to reduce taxa- 
tion. The natural result has been considerable ex- 
travagance. If the protective idea is abandoned it will 
xmdoubtedly be necessary to change the methods now 
followed, and to adopt others which will have the effect 
both of curtailing expenditure and reducing taxation. 

Finally it is to be noticed that many important meas- 
ures, such as appropriation bills and tariff bills, are really 
drawn up by some committee before they are submitted 
to the house. It is also true that occasionally bills 
are framed by joint committees of both houses of Con- 
gress appointed for the purpose, and somewhat non- 
partisan in character, which are authorized to take 
testimony and report to Congress on some subject which 
is not regarded as political in character. 

In this way the legislative procedure and the com- 
mittee organization of Congress attempt on the basis 
of the independence of each other of the executive and 
the legislative, and through the medium of the party 
to secure harmony where otherwise there might be con- 
flict, and to co-ordinate the actions of the separate po- 
litical authorities of the government. 

The reliance on party, which is characteristic of the ' 
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method adopted, gives to the President, the recognized 
leader of his party, a really tremendous influence over 
the work of the Congress. 

It will thus be seen that a strong party organization 
is the most important factor in determining the real 
character of the government. The absence of such a 
party organization gives in the Presidential form of 
government adopted in the German Empire the control 
of the system to the executive; the presence of such a 
party organization produces somewhat the same result 
in Great Britain. The system of Cabinet government 
which has been adopted in Great Britain subjects the 
executive, however, to parliamentary control. The 
two coimtries differ thus because in the former the system 
of government is not subjected to popular control, while I 
such control does exist in Great Britain, 

On the other hand, the Cabinet government of France, 
where party organization does not exist, has resulted in 
the exercise of almost all important powers by the legis- 
lature. In the United States, finally, the system of 
Presidental government, which as originally estabhshed 
placed the Executive in the position of merely executing 
pohcies determined upon by a legislature not subject to 
his control, has, because of the organization of strong 
parties, developed into a form of government in which 
the Executive is exercising every day greater powers'^' 
over legislation and legislative policy. 

We must therefore conclude that the form of govern- 
ment as fixed in the constitution is not always or even 
generally expressive of the actual kind of government 
which a country enjoys. Extra-constitutional and extra- 
legal forces have the effect of greatly modifying the work 
I of constitution-makers. 



XVIII 

THE POSITION AND POWERS OF THE COURTS IN THE CON- 
STITUTIONAL GOVERNMENT OF ENGLAND AND THE 

UNITED STATES 

WE have seen that one of the principles of constitu- 
tional government which had been developed by 
England in the political struggles preceding the close 
of the eighteenth century was that the judicial power 
was to be exercised by judges who were independent 
of the Crown. That is, judges were not to be dismissed 
from office except with the consent of both houses of 
Parliament. 

Originally, however, the position which the judges 
occupied in England was not a position of such independ- 
ence. On the contrary, judges were, like other officers, 
appointed, and for the most part removable by the 
Crown at will. They acted for the Crown in the dis- 
charge of those functions which the Crown possessed 
as, to use the phraseology of the English law, *'the 
fountain of justice." Owing to the peculiar political 
development of England the English judges occupied 
quite a different position from that occupied by the 
judges on the continent of Europe. This peculiar posi- 
tion of the English judges had an influence on the de- 
velopment of the English law. The English law be- 
came what was known as "the common law" — that is, 
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a law common to all Englishmen-— and the English judi- 
cial system became a highly centralized system in which 
practically all the law was administered by one set of 
courts. The only exception to this statement, if ex- i 
ception it may be said to be, is to be found in the develop- I 
ment of a special court held by the Ixjrd Chancellor. 
This officer was called the "keeper of the King's con- 
science." In this capacity he endeavored in his Court 
of Chancery, as it was called, to mitigate some of the 
rigors of the law as administered by the common law 
courts. His efforts resulted in a supplementary system 
of law which came to be known as "equity." Apart, 
however, from this Court of Chancery, which had juris- 
diction over the whole of England, with the result that 
the system of law known as equity was just as universal 
or common as the common law, practically all the law 
in the country with regard to all subjects and all per- 
sons was administered by the roj'al law-courts. In 
other words, in England, roughly speaking, there were 
but one law and one centralized system of courts, t^^ 
On the Continent, however, conditions were quite 
different. Probably because of the fact that no country 
in continental Europe was from a political point of view 
so highly centraUzed as England, the law in the con- 
' tinental states was not uniform — that is, there was no 
common law — nor was there one judicial system exer- 
cising powers tliroughout the entire country. Thus in 
France, in 1789, there were two great systems of law 
struggling for supremacy — the Roman law in the south, 
and what were called the customary laws, mainly of 
Germanic origin, in the north. In France also there 
were thirteen supreme courts in the various provinces 
of the kingdom. In France, finally, the gradual cen- 
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tralization in the Crown of government apart from the 
administration of justice had resulted in the attempt, 
more or less successfully made, to deprive the ordinary 
courts of jurisdiction over actions to which the Crown 
or its agents were parties. Such an attempt was neces- 
sary in France if the fight waged by the Crown against 
feudal privilege was to be carried on successfully. For 
the judges of the ordinary courts could not be removed 
from office by the Crown. Judicial offices in France 
prior to the French Revolution were regarded as prop- 
erty, and as such were bought and sold. There therefore 
developed in France prior to the end of the eighteenth 
century special tribunals, not connected with the or- 
dinary judicial system, but rather with the Crown, 
whose members, like the early English judges, were 
subject to its disciplinary power. These special tri- 
bunals for the most part decided cases arising between 
the individual citizens and the agents of the govern- 
ment. The law which they administered was also dis- 
tinguishable in many respects from the law regulating 
the relations of private individuals one with another, 
which was administered by the ordinary courts. 

We have thus, in France, as opposed to England, no 
common universal law governing all the actions of in- 
dividuals, and no centralized judicial system. We find 
there, on the contrary, various systems of law govern- 
ing private relations, another system of law governing 
public relations, thirteen different supreme ordinary 
courts, and a special set of tribunals to administer the 
law governing public relations. 

What has been said of France may also be s^d of 
most other continental countries. Certainly none of 
them, with perhaps the exception of Spain, had at the , 



tlT 



COURTS IN ENGLAND AND UNITED STATES 

end of the eighteenth century anythmg like the univer- 
sal common law and centralized judicial administration 
which were to be found in England. Even now in Italy 
the judicial system is quite decentralized, notwith- 
standing the country otherwise has been rather highly 
centralized. There are, it is true, civil and penal codes 
which are of force throughout the entire kingdom, but 
their provisions are applied by five separate and inde- 
pendent judicial systems at the head of each of which 
is a supreme court. These courts sit, respectively, at the 
old capitals of the principal states, whose union formed 
the present kingdom of Italy — viz., Turin, Florence, 
Naples, Palermo, and Rome. 

During the constitutional struggles in England, which 
took place in the seventeenth century, it was believed 
that the position of the judges was not sufficiently pro- 
;ted against royal influence. The famous case of 
'*8liip money," the decision of which forced John Hamp- 
len to pay a tax generally believed to have been illegally 
assessed against him, was one of a number of incidents 
which convinced the English people that royal influence 
should not be exerted over the judges in their decision 
of cases. 

Therefore, after the Revolution was over and the 
people had won in their conflict with the Crown, Parha- 
lent, in 1701, passed an act which provided that the 
lodges should not be removed by the Crown except 
upon the address or petition of both houses of Parlia- 
ment. The English judges obtained as a result of this 
act a permanence of tenure similar to that which had 
for quite a time been possessed by most of the judges 
on the Continent. When this permanence of tenure was 
thus secured the position of the English judges was^ 
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however, vastly more inqxHrtant than that of the con- 
tmental judges. F<v the system <rf law to be adminia- 
tefed by them was miif orm and universal throughout 
En^and, and the English judicial q^stem was hi^y 
centralised. 

The position of English judg^ so far as concerns thdr 
rdations to the Crown and its officers, was particularly 
important. For, acting independ^itly of the Crown as 
they did, and having jurisdiction of suits between pri- 
vate individuals and the agents of the Crown, they had 
ample ix>wer to protect the individual against any at- 
tempt on the part of those agents to demand of him 
what was not authorized by law. 

Soon after this development had been accomplished 
the French philosopher Montesquieu made his study of 
the English law. In his Esprit des Lois he published the 
results of his study. His followers have claimed to find 
in the English judges something in the natiue of a third 
authority in the government — viz., the judiciary, which, ^ 
on account of the independence of its action, exercised 
a third power of government — viz., the judicial power. 
The existence of such an independent authority exercising 
such a power as was exercised by the English judges they 
considered to be necessary to constitutional government. 

Whether this analysis of English institutions was cor- 
rect or not is a matter of little moment. The impor- 
tant thing is that the experience of the English people, 
in their struggle for constitutional government, had led 
them to believe that it was absolutely necessary to the 
continued existence of that form of government, that 
the judges who were to determine the legality of the v 
actions of the agents of the executive must be independ- 
ent of that executive. 
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English-speaking people, therefore, accepted with 
eagerness the principle. They were proud of and had 
confidence in their courts. They believed that the 
English courts had developed the English common law. 
They further believed that through the courts had come 
to them "the gladsome light of jurisprudence," to use 
the words of Lord Coke, one of the greatest of English 
judges. They remembered the many instances in which 
the English judges, notwithstanding their dependence 
upon the Crown, had opposed the royal wish, and had 
endeavored to stand for the rule of law against autoc- 
racy. Th'e historic remark of one English judge who, 
on being pressed by the King to decide in a particular 
way, had said, "Sire, you may perhaps find a judge 
who will reach that decision, but you will hardly find a 
lawyer," is indicative both of the l>elief of the English 
I>eople in the necessity for the rule of law, and of their 
conviction that the rule of law could be secured only if 
the judges were independent of the executive. 

This belief in the rule of law, and this conviction that 
the independence of judges was necessary to its exist- 
ence, attained almost the dignity of a religious creed 
for those who framed the American constitutions at the 
end of the eighteenth century. The first constitution 
of the state of New York, adopted in 1777, provided ab- 
solutely that "the Chancellor, the judges of the Supreme 
Court and first judge of the County Court, hold their 
offices during good behavior." The method of removing 
judges in case of misbehavior was made even more diffi- 
cult than was the case in England at that time. For 
the court of impeachment, which alone had such power 
of removal, was to consist of the members of the state 
Senate and the Chancellor and judges of the Supreme 
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Court. Thus the judges themselves were to pass upon 
the propriety of the removal from office of one of thdr 
number. 

The Constitution of the United States, adopted twelve 
years later, provided similarly that ^'the judges both 
of the Supreme and inferior courts shall hold their 
offices diuing good behavior, and shall at stated times 
receive for their services a compensation which shall not 
be diminished during their term of office." 

While no mention is made in the United States Con- 
stitution of any method by which the judges noiay be 
removed from office, it has been the almost universal 
belief that they may be removed only as the result of 
impeachment proceedings. By the Constitution "all 
civil officers may be removed on impeachment for and 
conviction of treason, bribery or other high crimes 
and misdemeanors." As the Constitution also, as has 
been shown, provides that judges "shall hold their 
offices during good behavior," it is at the present time 
considered that behavior on the part of a judge which 
is inconsistent with the accepted traditions of the judi- 
cial office is equivalent to "high crimes and misde- 
meanors," and therefore justifies conviction on impeach- 
ment. 

The impeachment proceedings in connection with a 
judge are the same as those in the case of the President, 
except that when judges are tried the Chief Justice does 
not preside. That is, the proceedings are initiated by 
the House of Representatives, are tried before the 
Senate, which convicts by a two-thirds vote of those 
present, and the judgment of the Senate, the Court of 
Impeachment, "shall not extend further than to remove 
from office and disqualification to hold and enjoy any 
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office of trust or profit under the United States; but 
the party convicted shall nevertheless be liable and sub- 
ject to indictment, trial, judgment and punishment ax:- 
eording to law." I 

The adoption in the United States of the idea of a 
written constitution which provided for the exiBtence 
of the most important governmental authorities and 
determined their relations one with another, ahuost 
necessarily involved provision in the constitution for 
the general organization of the judicial authority. Thua 
the first constitution of New York specifically enumerates 
"the ChanceUor, the judges of the Supreme Court and 
the first judge of the County Court." Thus again the 
Constitution of the United States provides for a "ju- 
dicial power of the United States " which "shall be vested 
in one Supreme Court and in such inferior courts as 
the Congress may from time to time ordain and es- 
tablish." 

It is regarded as a rule of American constitutional law 
that if the written constitution mentions a govern- 
mental authority, that authority is to be regarded as 
created or its existence as recognized by the constitu- 
tion. In either case it becomes a part of the constitu- 
tional government of the state, in such a way that it 
may not be destroyed by any distinctly governmental 
authority. The only way under these conditions in 
which such an authority may be aboUshed is by an | 
amendment to the constitution. 

The Supreme Court of the United States thus is so 
embedded in the governmental system of the United 
States, that its existence and the rules of the Constitu- 
tion, with regard to its organization, are above and 
beyond the power not merely of the Executive, but of 
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the legislature as well. The Congress may not, there- 
fore, even by law abolish the Supreme Court, nor may 
it give even by law to the judges thereof or to the judgea 
of such Inferior courts as may be provided any tenure 
of office other than good behavior, nor diminish their 
compensation during their continuance in ofBce. In 
this particular the United States is peculiar among the 
sovereign states of the world, most of which provide 
for the judicial authority in le^slation rather than in 
the constitution. In some of the great confederationa 
of the British colonies, however, provision is made for 
a supreme court in the organic act of government. 

But the Constitution of the United States apparently 
goes a step further than merely to provide for the 
Supreme Court in the Constitution. It provides also 
what shall be the jurisdiction which may be exercised 
by the courts. This is done by defining the judicial 
power of the United States, which by the Constitution 
is granted to the courts of the United States. The 
courts themselves, however, hold that the Constitu- 
tion does not of itself vest all of the judicial power of 
the United States in the courts of the United States, but 
that as a general rule those courts may exercise actually 
only those powers which Congress has, within the limits 
of the Constitution, given to them. These provisions of 
the Constitution are thus regarded as limitations on the 
power of Congress, rather than as direct grants of power 
to the courts. 

It may be added, finally, that the carefulness which is 
manifest in the definition in the United States Con- 
stitution of the judicial power of the United States waa 
due to the necessity, believed by almost all at the time 
to be present, for the organization of a separate nationat 
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judicial system. This necessity arose out of the belief 
in states' rights, and out of the existence of local prej- 
udices and jealousies which were so common at the 
time in America. The people generally thus desired to 
keep in the hands of the states the making of the law, 
except in so far as they had in the Constitution of the 
United States delegated the legislative power to the 
national government. The law in the United States, 
therefore, did not become, as the result of the adoption 
of the United States Constitution, uniform and common 
throughout the coimtry. Even now in many respects 
it differs from state to state. 

This behef in states' rights made it necessary to retain y 
the state judicial systems in existence. Other considera- 
tions made it seem desirable to provide for the forma- 
tion of a United States judicial system which was to 
be separate from the judicial systems of the stat^. J 

The Congress of the United States was accordingly ^| 
given the right to "ordain and establish" courts in- ^B 
ferior to the Supreme Court. This right to ordain and 
establish is regarded as including not merely the right 
to create, but as well the right to abolish, and also the 
right of inaction. Congress might thus, if it had seen 
fit, have refrained from establishing inferior courts, in 
which case the state courts would have had jurisdiction 
subject to .appeal to the Supreme Court in cases within 
the judicial power of the United States. If this had 
been done conditions in the United States would have 
been somewhat similar to those existing, for example, 
in Canada and Australia. But Congress almost im- 
mediately after its organization established inferior 
United States courts. Its reasons for so doing may 
-probably be explained by an examination of the most 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

important cases stated by the Constitution to be within 
the judicial power of the United States. 

There are two general classes of these cases: In the 
first are cases arising under the Constitution and laws of 
the United States. In the second are cases arising be- 
tween citizens of different states and between citizens 
and foreigners. It was evidently believed unsafe by 
the framers of the Constitution of the United States to 
intrust even the determination in first instance of cases 
arising in either class to the state courts. Local prej- 
udice and state jealousy ran too high in those days 
to permit the entertainment of the hope that the state 
coiuiis would decide, impartially and properly, cases in 
either of these classes. Furthermore, it was not abso- 
lutely clear in the early days of American national exist- 
ence that the appellate jiuisdiction given by the Con- 
stitution to the Supreme Court extended so far as to 
permit that court to entertain an appeal from the high- 
est court of what was then regarded as a sovereign state. 
Even as late as 1813 the highest court of the State of 
Virginia refused to obey the order of the Supreme Court, 
commandmg the Virginia court to carry the judgment 
of the Supreme Court into due execution. In the judg- 
ment of the Virginia court it was stated that that "court 
was unanimously of the opinion that the appellate power 
of the Supreme Court of the United States does not 
extend to this court under a sound construction of the 
Constitution of the United States . . . and that obedience 
to its mandate must be declined by this court." Some- 
what similar action was some years later again taken 
by the court of Virginia, and it was not until 1821 that 
it was settled, as a result of two decisions made by the 
Supreme Coiui; of the United States itself that it might 
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entertain appeals from the decisions of the highest 
courts of the states. 

Under the conditions which have been described, the 
establishment of inferior United States courts seemed 
unavoidable. With the dying out of local jealousies 
and states' rights ideas the continuance of these courts, 
however, would not seem absolutely necessary, and, as 
we have seen, Congress may at any time abolish them. 
But although Congress has lessened the extent of their 
jurisdiction, there seems no great feeling in favor of their 
abolition. There are also technical reasons into which 
we cannot go which would appear to make their abo- 
lition all but impossible. 

This idea of two sets of courts, one for the states and 
one for the central government, with the incidental lack 
of uniformity in the law, has naturally been aceom- 
,panied by serious disadvantages. These disadvantages 

■e becoming every day more pronounced as the social 

id economic conditions of the country have been be- 
coming more centralized, but as yet no method has beea 
devised for reniedj-ing the e\il. | 

The example set by the United States in the estab- 
lishment of a national judicial system, separate and 
apart from the judicial systems of the states, has not 
generally been followed by the other great confedera- 
tions which have been established. Thus in the Ger- 
man Empire, Canada, Australia, and South Africa, pro- 
vision is made only for a supremo court of the central 
govenmient. So far as concerns the lower courts, either 
use is made of the state courts, which are permitted to 
remain in existence, or the whole system of courts 
throughout the country has been centralized. The state 
or provincial courts have been retained in Canada, 
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Australia, and Germany. The judicial system has been 
centralized in South Africa. 

In either case the law has been made much more 
nearly uniform or common. Where the law has been 
made unif orm, as is the case in the German Empire and 
to a lesser degree in Canada, the powers of the supreme 
court are naturally much greater than is the case in 
Australia, where appeal may be taken from the decisions 
of the state cornets to the national supreme court only in 
cases in which rights arising under the national constitu- 
tion and laws are claimed. 

Before closing what will be said about the United 
States judicial power it is necessary to call attention 
to one function which the courts of the United States 
have assiuned. This is the power, in a case properly 
coming before them, to refuse to enforce an act of any 
other branch of the government, even of the legislature. 
Such a power may be exercised where the courts are of 
the belief that an act has been performed in excess of 
the power possessed under the Constitution by the 
authority doing the act. The most important instance 
of the discharge of this function is the declaration by 
the courts that an act of the legislature is unconstitu- 
tional. This power was clearly exercised as early as 
1801, and has vastly increased the importance of the 
judiciary in the United States. The general principle 
lying at the bottom of the claim has been recognized, 
as we have seen in Canada and Australia, so far as con- 
cerns the relations of the central and local governments. 
But the power has become of much greater importance 
in the United States, because both the state constitu- 
tions and the United States Constitution contain what 

^T^ Imown ^3 bills of rights guaranteeing to private 
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individuals rights of which they may not be deprived 
even by legislation. The exercise of such a power by 
the courts is even now pecuhar to the United States. 
Many believe that its recognition is desirable, others 
regard it as unfortunate. Whatever may be the truth 
in this respect, it cannot be denied that the possession 
of such a power by the American courts gives them a ^ 
position which they may hardly be said to have in any j 
other country. 

In both Great Britain and the United States, then, 
the judiciary are independent of the executive, while I 
in the United States they are as well in large measure j 
independent of the legislative authority by reason of j 
the insertion in a written constitution of provisions aaj 
to both the organization and the powers of the courts. 
In both Great Britain and the United States the courts ( 
possess the entire judicial power. Every case in which 
the interpretation of the law, with regard to individual 
private rights, is to be made, is made by the courts. Aa 
a result the courts decide what the law actually means , 
in the specific concrete cases, and thus at the same time 
determine the extent of the powers which government j 
officers may by law exercise and the content of the j 
rights which individuals have by the law. In the I 
United States, further, the courts may protect from en- | 
croachment, even on the part of the legislature, the j 
rights guaranteed to the individual by the Constitution. J 
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THE COURTS IN THE CONSTITUTIONAL GOVERNMENTS OF 

EUROPE 

TN France, and on the Continent generally, the courts, 
^ as we have seen, did not at the end of the eighteenth 
century occupy the same position that they had in 
England. 

In the first place, there was no common universal, 
uniform law. 

In the second place, the judicial system was not cen- 
tralized, inasmuch as there were, for example, in France, 
thirteen supreme courts of equal power. 

In the third place the Crown had succeeded in taking 
out of the jurisdiction of the ordinary courts, which were 
independent of the royal influence, many cases involv- 
ing the relations of the Crown and individuals. These 
cases were thus those in which the powers of govern- 
ment officers and the rights of individuals over against 
the government were concerned. The Crown had put 
the decision of these cases in the hands of special courts 
whose judges were dependent upon it, and might be 
dismissed from office at any time. 

Such were the conditions in France when the French 
Revolution broke out in 1789. Those who were called 
upon to frame the new constitutions of France, of which 
there were so many between 1789 and 1814, regarded 
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Montesquieu's theory of the separation of powers with 
somewhat the same approval as did the constitution- 
makers of the United States. But they assigned quite 
a different meaning to it. It was not to be expected 
of them that they should lay the same emphasis upon 
the independence of the judiciary as had been laid by 
the English-speaking peoples. For the judges of the 
ordinary courts had for a long time been independent 
of the Crown, as a result of the fact that judicial office 
was property of which the holder of the office might not 
be deprived. Moreover, the conduct of certain of the 
French courts had been such as to cause the people of 
France to regard them as the protectors of privileges 
rather than as the defenders of private rights. For in 
the attack made on feudal privilege, which was at- 
tempted by the French king just before the French 
Revolution, some of the French courts whose judgea 
were conservative in their feelings had attempted to 
oppose the Crown, 

The French constitution-makers of the revolutionary 
period, therefore, adopted the view that the principle 
of the separation of powers was opposed to a judicial 
control over the Crown in the exercise of the powers of 
government; and that the function of the courts, that 
is the judicial power, was to decide merely questiona 
involving the relations of private individuals one with.j 
another. 

The constitution of 1791, thus, after stating that the 
judicial power was delegated to judges to be elected by 
the people, and that the judicial power should in no case 
be exercised by the legislative body nor by the King, pro- 
\-ided that the courts might not interfere with the exer- 
! of legislative power nor suspend the execution of 
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the laws, nor undertake the discharge of administra- 
tive functions, nor, finally, summon before them admlma- 
trative officers because of their performance of their 
duties. 

The" immediate effect of the French Revolution was 
not, therefore, to cause any important change in the 
position of the courts as the protectors of individual 
rights against executive encroachment. But in the 
course of the century and more which has followed the 
adoption of the first written French constitution, the 
French have gradually developed a system for the judi-l 
ciai protection of individual rights throu^ the or-t 
ganization of what have come to be known as adminis-) 
trative tribunals. At the head of this system is a body 
called the Council of State, which has gradually taken 
on most of the characteristics of a court, and is at the 
present time exercising a tremendous influence on the 
French law of private rights. 

The members of the Council of State are appointed 
by the executive, and may theoretically be removed by 
him, but as a matter of fact their tenure of office is 
as permanent as is that of the ordinary judges, and may 
be said to bo absolutely secure. The result is that the 
French have secured in a way quite different from that 
provided by the Anglo-American law an effective method 
for the protection against encroachment by the execu- 
tive of the legal rights of individuals. But the fun- 
damental principle is the same, tt'his is the establish- 
ment of a judicial body whose members are independ- 
ent of the executive, which shall have jurisdiction over 
all actions to which government officers and private 
individuals are parties, and in which the rights given by 
law to those individuals are involved. S, ^^_ 
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Fxirthermore, it is to be noticed that the law has been 
made uniform for all of France. The constitution of 
1791 contained a provision to the effect that "there 
should be made a code of civil law uniform for the 
entire kingdom." This injunction was subsequently 
obeyed through the drawing up of the famous civil 
code and other codes until at the present time there is 
a common law for all Frenchmen. The apphcation of 
these codes is intrusted to a system of courts actjilg 
under one supreme court, the Court of Cassation, ■o^he 
tenure of the judges of the courts is permanent and in- 
dependent of the executive, though not of the legisla- 
ture. 

The principles of the law regulating the relations of 
the government and private individuals — what has 
come to be known as the administrative law — have been 
made uniform throughout France, but they have not 
been codified. The application and development of 
this law in concrete cases are intrusted to a special set 
of courts acting under the control of one supreme court — 
viz., the Council of State. This method of disposing 
of the subject has, it ia believed by many, been followed 
by great advantage. The special character of the 
icourts, their devotion of their entire time to similar 
classes of questions, have enabled them to elaborate in 
their decisions a legal system for the regulation of the 
relations between governmental officers and private in- 
dividuals, which is surpassed by none in its success both 
m protecting individual rights and in promoting govern- 
ment efficiency. 

The weak point in the Anglo-American method was 
that the application made by it of the principles nf the 
pepariirtion of powers made it impossible logically to 
W7 
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subject the discretion of government officers to judicial 
control. The courts could properly decide that in at^ 
tempting to exercise a specific power the officers of 
government were exceeding their powers. Once, how- 
ever, the power was admitted, the courts could not 
logically attempt to substitute the court's idea of what 
was expedient for that of the officers. The disadvan- 
t^ea arising from each a conception at a time when, 
owing to the greater complexity of social conditions,- 
the tendency has been in the direction of increasing 
the discretion of government officers, have, at any rate, 
in the United States, led to attempts to grant to the 
courts by the act of legislature the right to control ad-, 
ministrative discretion; but these attempts may not be 
said to have been very successful. For the courts have 
been reluctant to exercise the powers granted. They 
have often felt that they did not have sufficient techni- 
cal knowledge of the subject to justify them in changr 
ing the decisions of administrative officers. Suppose, 
for example, that a tax is imposed upon an individual 
by reason of his ownership or occupation of a house, and 
that the individual complains that the value of the 
house upon which the tax is based is too high, the court 
finds it difficult, with the knowledge which it has of 
house values, to revise the determination of adminis- 
trative officers who do little else than determine those 
values, and as a result become expert in the matter. 
Suppose, again, that an officer whose approval of the 
plans of a building in a city must, under the law, be 
obtamed before the building may lawfully be erected,- 
refuses to give his approval to the plans of a specific, 
building. An ordinary court has such slight knowledge 
of the technical details of building that it will heaitate | 
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to substitute its idea of safe construction for those of 
an inspector of buildings. And so we might go on. 
There are a thousand and one similar instances under 
the conditions of modem life where discretion must, in 
the interest of efficient administration, be granted to 
government officers, and where courts having for the 
most part to apply the law governing the relations of 
individuals one with another cannot advantageously, 
because of lack of knowledge, control that discretion. 

The result is that the attempts of the legislature to 
grant to the ordinary courts power to exercise a control 
over official discretion are often vain and futile. The 
rights of the individual under the Anglo-jVmerican law, 
while effectively protected against actual encroachment 
idue to the attempt of officers to exceed their legal 
jpowers, are either not effectively protected against the 
exercise of official discretion or else, if so protected, are 
'protected at the expense of efficient government. 

In France, however, the special character of the 
courts, and their exclusive devotion to a particular class 
of subjects, have apparently made them less reluctant 
to exercise a control over administrative discretion. 
Knowing the conditions as they do in their capacity 
of administrative experts, they feel that they can 
eafely extend their control beyond the point up to which 
lAnglo-American judges are usually willing to go. Theg 
'are thus much more apt, certainly, than are Amei 
can judges, to scrutinize the motives of administrative 
officers, and quash their actions where those motives 
are improper, although their right is unquestioned to 
exercise the power In the exercise of which the act com- 
plained of has been done. 

The French Council of State has, further, recognized 
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a wider liability of the govemm^it for the acts of its 
agents than has ever been recognised by the Anglo- 
American courts. Indeed, the Angjo-American courts 
have apparently been almost unable of themselves to 
recognize such a liability. Such liability as exists in 
Anglo-Amaican law has been due for the most part to 
the direct action of the legislature, ^diich has by statute 
imposed a liability in specific cases. 

Thus by the English law no action based upon an. 
alleged contract may be brought against the govern- 
ment without first obtaining the consent of the Attorneys- 
General. In the United States special courts have been 
frequently established by statute for the decision of 
such suits. In both countries the law recognizes only* 
in exceptional cases any liability upon the part of th^ 
government for the damages caused by the wrongful 
acts of its agents. The French C!ouncil of State, how- 
ever, recognizes in both cases a much wider liability 
upon the part of the government, even going in its more 
recent decisions to the extent of holding the govern- 
ment liable for the damages caused an innocent person 
who was knocked down by an officer of the police force 
while pursuing a thief. 
The French system has proved itself to be more eflfec- 
. tive in the protection of the individual, not only because 
^ of the law which the administrative courts have de- 
veloped, but also because of the more simple and less 
expensive remedies which have been provided. Much of 
the procedure in the Anglo-American courts is extremely 
technical, and on that accoimt expensive because the 
litigant must retain the services of a highly paid lawyer. 
Most of the remedies provided by the French law are 
simple and a lawyer's services are often not required. 
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The only serious disadvantage which is incident to'" 
the French system is one which is always found where 
there are different sets of courts, each of which has its 
own peculiar jurisdiction. This is the difficulty in deter- 
. mining whether a particular court has the power to act I 
in a specific case. 

Provision has had to be made for what is called a 
"Tribunal of Confficts," which determines whether in a 
given case it is the ordinary courts or the administrative 
tribunals which have jurisdiction. The anxiety ex- 
hibited in the French law to prevent the ordinary courts 
from exercising a control over administrative officers has 
had the result of providing for the Tribunal of Confficts, 
an organization of such a character as to give a majority 
of its members to those interested in the maintenance of 
administrative jjidependence. For the court consists of 

I members selected in equal numbers from the supreme 
ordinary court, the Court of Cassation, and the supreme 
Bdministrative court, the Council of State. As it is pre- 
udcd over by an administrative officer, the Minister of 
justice, the administrative members are in control. 
The French method of providing a special law for the 
regulation of the relations of the government and the 
individual has had great influence on the Continent. 
In most continental countries there is what is known 
as an administrative law, which is distinguished from 
the ordinary law, regulating the relations of individuals 
one with another. Like the French law, its provisions 
are somewhat different from the provisions of the ordi- 
nary law in similar relationships. Thus contracts with 
the government must be made in particular ways, in 
order that they may be enforceable. Thus again the 
personal Uability of officers for the damages they cause 
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by their ill^al acts is somewhat different from that of 
ordinary individuals, where they have been guilty of 
ill^al acts. In this respect the French law does not 
really diff^ in its character from the Anglo-American 
law. For in this law officers of the government are not 
treated as ordinary persons, nor are government con- 
tracts, so far as concerns the method in which th^ are 
made, treated in the same way as are ordinary con-, 
tracts. The difference between the Anglo-American 
and the French law is a difference rather in degree than 
in kind. That is, the former endeavors perhaps more 
than does the latter to apply the private law to govern- 
ment relations. In the nature of the case government 
officers must occupy a position which is actually somer 
what different from that occupied by private individuals. 
The rules of law governing their actions must, therefore, 
be somewhat different from the rules of law governing 
the relations of private individuals one with another. 
The officer is intrusted vdth the exercise of powers of 
compulsion, and has the authority of the state back of 
him. On the other hand, one cannot rely in public, 
relationships on the self-interest which produces economy 
and efficiency in the affairs of private life. CJontracts 
must be made with great formality, else extravagance^ 
or corruption is liable to follow. Usually this considera- 
tion makes necessary the provision that all public con- 
tracts must be made on the basis of detailed specifica- 
tions, as they are called, and shall be awarded to the 
lowest bidder. There thus arises in all modem countries 
a peculiar law of public contracts which governs the 
making of those contracts. Unless such contracts are 
made in accordance with these provisions they are not* 
r^arded as legally binding. 
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These rules of law governing the actions of adminis- 
trative officers are grouped together in the French legal 
classification, which is coinmonly adopted on the Con- 
tinent under the name of administrative law, whether 
they are applied by special courts or not. In England 
and the United States, where perhaps they resemble 
more closely the ordinary rules of law governing private 
legal relationships, and where they are in all cases 
applied, certainly in last instance, by the highest of the 
ordinary courts, they have not thus been called by any 
special name. 

But while many countries have followed the French 
example in the formal recognition of an administrative 
law, there are comparatively few which have adopted 
the French idea of administrative courts. Most have 
preferred to intrust the administration of the adminis- 
trative law to the ordinary courts. 

Of those countries outside of France which have es- 
tablished adnainistrative courts, the German state, 
Prussia, is the most important. The judges of the 
Prussian administrative courts are, however, in law, as 
well as in fact, independent in tenure of the executive. 
Furthermore, in Prussia the judges of the lower adminis- 
trative courts are for the most part not learned in the 
law, they are elected by the people of the localities over 
which they have jurisdiction, and in other capacities 
are engaged in the active work of administration. 

We may say, then, that one of the fundamental prin- 
ciples of constitutional government, as seen in the law 
of modem European states, is: 

Fir&l — the existence of judicial bodies independent 
in tenure of the executive; which shall, 

Secmid — apply the law regulating the relations of in- 
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lividuals one with another — ^usually called the private 
^w — ^by deciding the cases brought before them; and, 
Third — shall apply in the same manner the law regu- 
lating the relations between ofiScers of the government 
%ad private individuab— usually called the public or 
BUJTninJRtrative law. 

Whether a formal distinction is made between the 
private and the administrative law, and whether these 
two functions are discharged by the same courts, are 
matters of comparatively little importance. The im- 
portant thing is that the courts which have these powers 
shall be independent of the executive. Without such 
independence it may be said that constitutional gov- 
ernment is impossible. 

The independence of the judges over against the execu- 
tive which, we have seen, would appear to be so neces- 
sary to the existence of constitutional government, has 
been ordinarily secured by providing in the law that, 
while they may be appointed by the executive, they 
may not be removed except through the concurrent 
action of the executive and the legislature, or by some- 
thing in the nature of a formal trial, like an impeach- 
ment proceeding, in which both houses of the legislatiue 
participate. 

Some countries have gone even further in their de- 
sire to secure what they regarded as the necessary de- 
gree of independence. Thus in France no judge of thei# 
ordinary courts may be removed from office without the 
consent of the supreme ordinary court, the Court of 
Cassation. In Germany also the judges both of the 
ordinary coiui;s and of the highest administrative court 
are appointed for life. The German judiciary act pro- 
vides that ''no judge shall against his will be perma- 
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nently or temporarily removed from office, transferred 
to another place, or retired, except by judicial decision 
and on grounds and according to forms prescribed by 
law/' 

Apart from the case of the lay judges of the lower 
administrative courts in Prussia, the principle of the 
popular election of judges adopted in the French con- 
stitution of 1791 has not be^i followed except in a 
nimiber of the states of the United States. Opinions in 
that country diflfer as to the success of the elective prin- 
ciple as applied to judges. It must be admitted, how- 
ever, that there is no immediate prospect of the aban- 
donment in the United States of the principle in those 
cases in which it has been adopted. 
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WE have already seen that modem constitution&I 
government finds its origm in England. The 
principles upon which it rests were marked out as the 
result of a long and almost ceaseless struggle between 
the dififerent political elements which developed as a 
result of the economic and social conditions to be f oimd 
in the country. 

With the formation of these principles there was 
evolved a form of government which has spread over 
western Europe, through America, the southern part 
of Africa, Australia, and the islands of the sea. That 
form of government has ah-eady had its influence in 
Asia since Japan has joined the ranks of the countries 
enjoying constitutional government, and is even now 
beginning to knock at the doors of China, whose civili- 
zation is the oldest known to the world. 

We must be careful, however, not to reach the con- 
clusion that this mere form of government was the 
end which the English, its originators, sought when 
they sacrificed their lives and their fortunes in their 
struggles to attain it. The English were always a prac- 
tical people. It was an English poet who said: 

For forms of government let fools contest; 
That which is best administered is best. 
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Far from believing that there was any inherent vi 
in any form of government, the English hardly knew 
that they had any peculiar form of government until 
a foreign observer, the French philosopher, Montesquieu, 
called their attention to it. What the Englishman had 
always had in mind was certain rights, which he often 
called the rights of an Englishman, and upon whose 
existence and recognition he insisted with all the strength 
of his character and with all the force that in him lay. 
The form of government which the French philoaopher 
told him that he had was a matter of indifference to 
him, except in so far as it was a means through which 
he could secure the end for which he had always fought. 
That end was the recognition of what he believed to be 
his "rights," 

Furthermore, when it came to the determination of 
those rights, that is to the statement of what they were 
and of the methods by which he was to secure them, his 
attitude was just as practical, just as non-philosophical. 
He never consciously formulated a system of rights any 
more than he framed a system of government. He was 
perfectly willing to permit the continued and permanent 
existence of inconsistent institutions, provided he act- 
ually secured as a matter of fact what he wanted. Thus 
he is still willing to adhere to the principle that a mem- 
ber of Parliament may not resign, while preser\'ing in 
existence a series of obsolete and useless offices, appoint- 
ment to which will of itself cause a member of Parlia- 
ment to lose his position, A member of Parliament, 
therefore, even now does not resign. He applies for 
the Chiltem Hundreds. English institutions are thus 
the despair of the student, at the same time that they 
arouse the admiration of the practical statesman. 
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Having this general attitude of mind which abhorred 
the statement of general theories and the formulation 
of complete and symmetrical systems, it ia no wonder 
that the Englishman never stated in any one docu- 
ment or instrument what his rights were, any more than 
he ever put into any one written constitution or even 
any number of written documents the form of his gov- 
ernment. The great English lawyer, Blackstone, prob- 
ably expressed the English idea when in writing about the 
privileges of ParUament he said: "If ... all the privi- 
leges of Parliament were set down and ascertained and 
no privilege to be allowed but what was so defined 
and determined, it were easy for the executive power to 
derive some new case not within the line of privilege, 
and under pretense thereof to harass any refractory 
member and violate the freedom of Parhament. The 
dignity and independence of the two houses are, there- 
fore, in great measure preserved by keeping their privi- 
leges indefinite." 

What was true of the privileges of Parliament was 
also true of the rights of Englishmen. They were of 
extreme importance, but it was difficult to find out what 
they were. Indeed, in many cases, the only way to 
find out what they were was to fight for what it was 
believed they were. It is said that Parnell, the Irish 
leader in Parliament, was asked once by an Irish mem- 
ber, "How can I learn the rules of the House of Com- 
mons?" "By breaking them" was the characteristic 
reply. The rights of Englishmen have in large measure 
been ascertained through attempts that have been 
made to violate them. 

The result is, then, that the rights of Englishmen, 
which have played such an important r61e in Ea^ja^ 
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constitutional history, for the preservation of ' 
the form of government now enjoyed by England 1 
been evolved, are nowhere gathered together in any t 
legal instrument. Almost every one became known as 
the result of a successful struggle for its maintenance, 
and many of those which are recognized are rights to 
particular methods of procedure, rather than rights to 
particular substantive things. Thus the right to a 
special kind of trial for crime; that is, the trial by jury, 
is regarded as one of the most sacred rights of an Eng- 
lishman. Tliis insistence on particular methods of pro- 
cedure is, of course, due to the fact that these methods 
have shown themselves, as the result of a long-continued 
experience, to be valuable in securing the end desired. 
This end was freedom from arbitrary autocratic action 
on the part of those to whom political power had been 
intrusted. It was the rule of law— that is, the rule of 
a principle of general application as opposed to the 
rule of a person arbitrary and capricious — which the 
Englishman sought. It was to secure his rights through 
this rule of law that he originated the form of govern- 
ment which has been called constitutional. 

The Englishman has, therefore, never claimed that i 
he has any natural rights; that is, rights to which he I 
is entitled by reason of the fact that he is a man, a 
human being. He has been perfectly satisfied if it is 
recognized in his political and legal system that he has 
specified rights by the law of his country, and that no 
attempt may be made to take away what he may think 
are his rights, except in the manner by law provided. 
These claims being admitted, lie has felt that in some 
way or other he will be able to have the law so formu- 
lated that he can secure the recognition of all substan- 
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tive rights which he ought at any particular time to 
possess. To secure the recognition in the law of those 
substantive rights he has insisted upon the grant to 
more and more of the people of the land of the power to 
control l^islation. For through the control of l^isla- 
tion is obtained the power to determine what are his 
rights. 

The rights of Englishmen are, th«:efore, so far as 
they are defined at all, to be found in acts of l^islation 
and in judicial decisions. One of the earliest and most 
important of these acts of l^islation is what is known 
as the Great Charter, which was originally forced from 
a reluctant king in 1215. As might be expected from 
what has been said, the most important clauses of the 
Great Charter deal not so much with what have been 
called substantive rights as with methods of procedure. 
Thus in Section 12 the Crown enacts that "no scutage 
or aid [i. e., no tax] shall be imposed in our kingdom, 
unless by the General Council of our kingdom.'' This 
body was the forerunner of the modern Parliament. 
Section 14 provides how the General Council shall be 
composed and called together. Section 39, probably the 
most important section of all, provides that "no free- 
man shall be taken or imprisoned or disseized or out- 
lawed or banished or anyways destroyed, nor will we 
pass upon him nor wiU we send upon him, unless by 
the lawful judgment of his peers, or by the law of the 
land." 

There is, in fact, in this famous provision of the Great 
Charter hardly any recognition or mention of a sub- 
stantive right. It is not said that a freeman has any 
right not to be "taken or imprisoned or disseized or 
outlawed or banished." Indeed, it is expressly stated 
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that such a right does not exist. What the section does 
say is that these things shall not be done to the freeman 
except in a specified way, which is, according to law. 
It is the rule of law which the Great Charter emphasizes. 
It was to the rule of law, then, that the Englishmen of 
the beginning of the thirteenth century were striving to 
attain. 

It would be useless to attempt here to enumerate the 
different acts of legislation and judicial decisions in 
which, specifically and concretely, the rights of English- 
men have been set forth. It is, however, desirable to 
mention one, the Habeas Corpus Act, which received 
its final form in the reign of Charles the Second; that 
is, in the latter part of the seventeenth century. This 
act is one of the most important acts which have to do 
with the rights of Englishmen. But, like the Great 
Charter, it did not so much emphasize a substantive 
right as it did a method of procedure, a judicial remedy. 

What is called the habeas corpus was a writ or order 
of a court. It takes its name from the most important 
words in it — habeas corpus— and it itself was a com- 
mand or order from a court to a person, who was sus- 
pected of illegally holding some other person in confine- 
ment, to produce the body of that person in court, in 
order that the court might determine whether or not 
the person who was thus brought before it was being 
legally confined. The writ of habeas corpus was used 
long before the Habeas Corpus Act was passed. But 
before the English Revolution of the seventeenth cen- 
tury the courts, which, it will be remembered, were at 
that time under the control of the Crown, had laid 
down the principle that when a person was brought 
^nto court on a writ of habeas corpus, and the order of 
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the Crown for his arrest and imprisonment was at the 
same time produced, the courts could not examine into 
the legality of the arrest, but must order the return to 
prison of the prisoner. Immediately prior to the pas- 
sage of the Habeas Corpus Act many persons were arbi- 
trarily arrested and without trial kept in confinement 
by the Crown. It is true that by the law of the land 
such persons could not finally be adjudged guilty of the 
offenses of which they were charged, ejicept in the method 
provided by law, which was usually a jury trial. But 
there was no way in which such persons might insist 
upon being tried. The result was that, if the Crown 
were so disposed, the imprisonment which was sup- 
posed to be preliminary to the trial could be used to 
serve the purpose of punishing one who was chained 
with the commission of an offense against the law, but 
who had not been convicted thereof, and who probably 
would not be convicted if he were given a trial in 
accordance with the law. 

The purposes, therefore, of the Habeas Corpus Act were: 

First. To permit the courts on a writ of habeas corpus 
to examine into the legality of an order of arrest and 
imprisonment, even if issued by the Crown, and to dis- 
charge the prisoner in case they found that the order 
was issued illegally; 

Second. To grant to every one who was imprisoned 
the opportunity of having a speedy trial; and, 

Third. To insure by means of a most detailed pro- 
cedure with regard to the issue of and the return or 
answer to the writ of habeas corpus, that these primary 
purposes of the act were realized in actual practice. 
' Thus it was provided in the act that both the prisoner 
and any one on his behalf might apply to the courta. 
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for the issue of the writ; that a judge to whom the ap- 
plication was made must issue the writ; and that in 
case of neglect or refusal to issue it he was liable to a 
fine, which might be recovered from him in an action 
brought by any one; that the person to whom the writ 
was issued must produce the body of the prisoner in a. 
court within a specified number of days or must in his 
answer state under oath that he had not had the pris- 
oner in his control, not at the tune that he made the 
answer, but at the time he received the service of the 
writ. Various other provisions were contained in the 
act, all intended to secure the attainment of the pri- 
coary purpose of the law as they have been described. 

The law is a long one and attempts to deal with al- 
most every contingency which had in the past arisen 
or which it was thought might arise, and as a result of 
which arbitrary imprisonment without trial might 
occur. It is, of course, impossible to treat them all 
here. Attention has been directed to some of the most 
important of them, in order to impress upon the reader 
the fact that it is not the recognition in a general way 
of the existence of a right which has counted in Eng- 
land. It is the detailed means and methods, indeed, the 
technical judicial remedies provided, which enabled the 
English gradually to build up that conception of indi- 
vidual Uberty, the protection of which is the function — 
if not the most important function — of constitutional ' 
government. 

By the end of the eighteenth century this conception 
of individual liberty had been evolved in England. A 
good statement of it will be found in Sheldon Amos'a 
Ebook on the English Constitution.' Mr. Amos says: 
•Pagee 131-135. 
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The expression, "Liberty of the Subject/' does not, of ooone, mean 
that there is any member of the State who can do everything he likes 
or is exempt from the control of the Laws. It means that the Laws 
are (if the true principles of the Constitution be obeenred), or are 
intended to be, made and executed in such a way that no individual 
person's freedom is impaired to a greater extent than is absohitdy 
needed in order to secure the largest possible amount of freedom and 
benefit for all. . . . 

The chief safeguards of the "Liberty of the Subject'' oomoem (J) 
the mode of making laws; (II) the judicial administrataon of laws, 
that is the trial of accused persons; (III) the general prevention of 
illegal imprisonment; and (IV) the definition and circumscription 
of the duties of the police, especially in respect of subjecting suspected 
persons to a preliminary judicial examination. 

I. The first class of safeguards is found in the existence and mode 
of composition of the House of Commons, the popular and repiesoita- 
tive branch of the Legislature. . . . 

II. The second class of safeguards includes the proviaon for Trial 
by Jury in the more important criminal cases. ... To the same class 
of safeguards belongs the protection accorded to jur3rmen by which 
they cannot be made civilly or criminally responsible for their ver- 
dicts. ... To this class of safeguards also belongs the independence 
of the judges of the Superior Courts. . . . 

III. The third class of safeguards are those which provide against 
illegal imprisonment or confinement. These safeguards either take 
the form of securing that any one whose liberty is restrained shall 
have an opportunity (such as presented by the proceedings for ob- 
taining the writ of Habeas Corpus) for having the ground of his 
restraint judicially investigated; of being speedily brought to trial 
if accused; and of the executive being restricted as to the place of 
his confinement; or they take the form of compensation in a civil 
action for illegal detention. The general principle that "excessive 
bail must not be required " is an acknowledged, if not a very valuable, 
saf^uard for the same end. 

IV. The fourth class of safeguards concerns the definition and 
circumscription of the duties of the police, especially in respect of 
subjecting suspected persons to a preliminary judicial examination. 
. . . The purpose of a warrant is to secure the responsible codperation 
and assent of a judicial officer at the earliest stage of the proceed- 
ings. ... It is a common maxim that an "Englishman's house is his 
castle"; this means, however, no more than that an Englishman's 
house or private room cannot be forcibly entered by the police except 
for a few clearly defined purposes and for important public ends. 
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The Englishman's conception of his rights at the end 
of the eighteenth century, by which time the conception 
had been quite fully developed, was thus not a concep- 
tion of substantive natural rights which he possessed 
by reason of the fact that he was a man. It was not 
based on the claim that there were any such rights of 
which he nught not in any possible circumstances, in 
any possible manner, be deprived. It was, on the con- ■ 
trary, based on the idea that the law of his country pro- 
vided that neither his life nor his freedom to act within 
that law, nor what was by that law recognized as his 
property, could be talten from him except in the manner 
which was provided by that law. 

The Englishman's conception of individual rights, the 
sum of wliieh formed what was Imown as civil liberty, 
therefore emphasized the methods of procedure in ac- 
cordance and only in accordance with which his life, his 
liberty, his property, might be taken from him. His 
conception was thus not a theoretical conception of 
substantive rights, but a practical one of procedure 
and remedies. Into the field of theoretical and specu- 
lative human rights he refused to wander. In the de- 
tails of legislative and particularly of judicial methods 
of action he loved to revel. 

What rights the English nation insisted, and, by rear 
eon of its form of government successfully insisted, upon 

tving, it was able to protect with an effectiveness 
'hich has characterized similar attempts of no other 
nation. Whether those rights were from the point of 
view of a tiicoretical political philosophy, all the rights 
which he should have did not concern the Englishman, 
for deep down in his heart was a contempt for the 
theoretical and philosophical as unworthy of the atten- 
tion of the practical man. i 
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n^HE latter part of the eighteenth century, in Ehirope, 
''' was marked by a serious investigation by philo- 
sophical minds of the facts of government. The old 
theories upon which government had been supposed to 
be based were subjected to a searching examination, 
and the attempt was made to restate those theories in 
such a manner as to adjust them to the changed con- 
ditions which had resulted from the extension of com- 
merce and from industrial invention. Indeed, some of 
the thinkers of the day were not content with the 
restatement of old theories, but, on the contrary, en- 
deavored to formulate new theories to be made the 
basis of a new system of government, which it was 
hoped might in the near future be established. 

A new political philosophy was formulated, out of 
which it was believed that a real political science would 
evolve. The characteristic of this new thought was 
the elaboration of theories to which the possibility of 
universal application was attributed. Rousseau gave a 
new and important phase to the theory that the state is 
based on what is called the social contract; Montesquieu 
emphasized the theory of the separation of powers on 
which, it was claimed, all free government was based; 
while a school of l^al thought grew up which based all 
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law on what was called natural law. This idea of 
natural law in its turn was developed from the concep- 
tion that all men, as human beings, have what came 
to be known as natural rights. Man was regarded as 
an individual rather than as a social being, a member 
of human society. As an individual he had certain 
rights with which he had been endowed by his Creator, 
and of which he might be deprived only with his own 
consent. 

These theories of social compact and natural rights 
presupposed that society was static or stationary rather 
than dynamic or progressive in character. It was gen- 
erally believed that there was a social state, which under 
all conditions and at all times was absolutely ideal. 
In this respect the originators of these theories differed 
in no way from those who had preceded them. From 
a very early time political theorists and philosophical 
dreamers had visions of what have been called Utopias 
or Ideal political states. These Utopias were held before 
men's minds as a goal unto which man should strive to 
attain. They depicted an ideal state of society in 
which, if it were once reached, humanity would cease 
struggling and, finally at rest, would contemplate with 
complacency the hardships of the past and anticipate 
with satisfaction the joys of the future. 

Under the influence of this static conception of so- 
ciety political philosophers and lawgivers sought with 
eagerness the key to the problem of the ideal state. In 
the behef that they had found it they accepted, at the 
end of the eighteenth century, the two theories of the 
social contract and natural rights, which were almost 
universally regarded as absolutely fundamental. These 
theories assumed that the state was based upon a com- 
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pact the time and manner of making which was not 
exactly stat«d, and the details of which were not pre- 
cisely set forth. This compact was entered into between 
governors and governed. 

The governed — ^that is, the mass of men — ^were con- 
sidered to have given by this compact to the governors 
their powers to govern. It was believed, however, that 
a part of this compact consisted of a reser\'ation by the 
governed of certain rights called natural rights which 
they had as men, and of which they might not be de- 
prived by their governors. 

That these ideas had a far-reaching influence, and 
that their application bettered the conditions of the 
western European world may not be denied. That they 
were true in fact is, however, not susceptible of proof. 
Indeed, prior to the eighteenth century no political 
system had been as a matter of fact based on such a 
compact. Political society was later believed to be, 
as it probably always was, a historical development. 
But the idea that society was a historical development 
was hardly conceived of at all prior to the formulation 
of the evolutionary theory of development in the 
world of science. But whether these ideas of a social 
contract and natural human rights were right or wrong, 
it was certainly true that they dominated the political 
and legal thought of the western European world until 
well into the nineteenth century. Indeed, it is prob- 
ably the case that they still have influence. While the 
English law was probably much less influenced by them 
than was the law in any other European country, it la 
none the less the case that English political thought 
could not entirely escape from them. Sir William 
Blackstone, thus, hard-headed practical lawyer that he 
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was, seems to accept both the social contract and natural 
rights ideas in the theoretical and somewhat philosoph- 
ical portions of his Commentaries. 

Such, then, was the state of the politico-philosophical 
thought of western Europe when the Americans were by 
force of circumstances called upon to reorganize their 
governmental Institutions. Small wonder was it that 
they made the social contract, natural rights, and the 
separation of governmental powers the basis of the con- 
stitutional system which they established. We have 
already seen what was the result of the attempt to apply 
the principle of the separation of powers. We have also 
already observed that the new American governments 
were founded upon popular sovereignty. This doctrine, 
it may be pointed out, was one of the necessary conse- 
quences or incidents of the social contract. For unless 
the people were sovereign they could not have made 
the compact. That they made the contract was con- 
sidered to be proof that they were sovereign. We have 
now to ascertain in what respects the adoption of the 
theory of natural rights modified the conception of in- 
dividual liberty which the AmOTicans had received 
from their English forefathers. 1 

The most important modifications which the Ameri- I 
cans made in the English conception of the rights of 
Englishmen as they have been described were two in 
number : 

In the first place the rights of man; that is, nat- 
ural rights were regarded in a measure— and no small 
measure— as independent of the law. This characteris- 
tic of the American conception of natural rights is to 
be attributed to the fact that these rights were set forth 
I- in billa of rights that formed a part of the new written 
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constitutions, which were all but universally adopted. 
These written constitutions were, as has been shown, 
considered to be the acts of the sovereign peoples of the 
states. They therefore were superior to any mere laws 
which might be passed by the representatives of the 
people in the lawmaking bodies. These bodies, being 
simply delegates of the people, were not authorized to 
do anything not within the powers granted to them. If 
a written constitution provided that a man had a cer- 
tain right it was evident that the legislature could not 
take it away from him . When the courts assumed m 
the United States the power to declare unconstitutional 
acts of the legislature, they did so because it was their 
duty to apply the law as they foimd it. They might 
not, therefore, apply as law an act of the legislature 
which in their opinion was in conflict with the constitu- 
tion, since, being in conflict with the constitution, the 
highest law of all, such an act could not be law. 

Now the bills of rights of the early American constitu- 
tions formulated the ideas then prevalent with regard 
to natural rights. In this way natural rights came to 
have an existence apart from the law or at any rate 
apart from the law as it had up to that time been under- 
stood. Furthermore, these rights obtained a judicial 
protection which prevented their violation by any other 
governmental authority. 

The importance which was attributed by the Aiam- 
cans of those days to this idea of natural rights will be 
appreciated, when we recall that the Constitution of 
the United States, which in its original form contained 
few, if any, provisions relative to these natural rights, 
was ultimately adopted only on condition that they 
should be enumerated in a bill of rights to be appended 
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to the Constitution as adopted. This was subsequently 
done, and they appear as Amendments I to IX. The 
Ninth Amendment to the United States Constitution 
is an expression characteristic of the feeling of the time 
that these natural rights existed independently of all 
law. It reads: 

The enumeration in the Constitution of certain rights shall not 
be construed to deny or disparage others retained by the people. 

In the second place, the Americans attempted to 
enumerate the rights of individuals in their constitu- 
tions. The statement made in the Ninth Amendment 
to the United States Constitution, to which attention 
has just been called, is not inconsistent with this view. 
It is true that it is there stated that the enumeration 
in the Constitution of certain rights shall not be con- 
strued to deny others retained by the people. But it 
is just as true that an attempt at an enumeration of 
rights was made. The rights so enumerated are con- 
tained for the most part in the first eight amendments, 
but there are a few others to be found in the main 
body of the Constitution. 

The rights so enumerated are recognized in the fol- 
lowing way: They are assumed to exist — they never 
are expressly granted to the people, as such a grant 
would have been inconsistent with their character as 
natural rights — and the government is forbidden to 
violate them. Thus the government is forbidden to 
pass laws respecting an establishment of religion or pro- 
hibiting the free exercise thereof; or abridging the free- 
dom of the press, or the right of the people peaceably 
to assemble and to petition the government for the 
redress of grievances; or infringing upon the right of 
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the people to keep and bear arms; or quartering sol- 
diers in time of peace in any house without the consent 
of the owner or in times of war in any manner but that 
prescribed by law; or violating the right of the people 
to be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures; or providing 
for the issue of warrants except upon probable cause, 
supported by oath or affirmation, and particularly de- 
scribing the place to be searched and the persons or 
things to be seized; and finally to pass any bill of 
attainder or ex-post-faeto law. All of these prohibitions 
were directed merely to the national government. The 
states also were prohibited from doing certain things. 
Some of these prohibitions were made in order to fix 
definitely the relations of the states to the central gov- 
ernment; others, however, were intended to protect 
individual rights. Of this latter class were the pro- 
hibitions imposed upon the states to pass any bill of 
attainder, ex-post-facto law, or law impairing the ob- 
Ugation of contracts. 

The rights thus assumed and protected against en- 
croachment were, for the most part, substantive rights. 
That is, the individual might not be deprived of them 
by the government through the adoption of any method 
of procedure. The individual thus had an absolute 
right to the free exercise of reUgion, peaceably to assem- 
ble, and so on. It is true that these substantive rights 
were not in all cases clearly defined, and subsequently 
it had to be determined by judicial decision exactly 
what they meant. Thus it was later claimed by a 
Mormon that he could not be punished for having more 
than one wife, since polygamy was enjoined upon him 
by the precepts of the Mormon religion. The Supreme 
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Court held that freedom of religion is confined to the 
realm of purely spiritual worship; that is, to the relations 
between the individual and his God; but that as soon 
as religion attempts to regulate relations of individuals 
one with another, it ceases to be religion in the sense 
of the Constitution and becomes subject to the power 
of the government. The law punishing polygamy was 
therefore upheld. 

Once, however, the exact meaning and extent of one 
of these individual rights is known, it becomes to that 
extent an absolute right of which the individual may not 
be deprived by the government in any manner whatso- 
ever. In this respect the American conception of civil 
liberty differs considerably from the English concep- 
tion. In England the exact meaning of a right which 
may be recognized is determined by the law; that is, 
by the legislature. In the United States these rights 
are recognized by the Constitution, and their precise 
meaning is to be fixed by the courts as the occasion arises. 

But in addition to these rights, which have been called 
substantive rights, there are a nimiber of rights included 
within the American conception of civil liberty which 
have to do not so much with a substantive thing as 
with methods of procedure. The experience of England 
as to those methods of procedure was perfectly well 
known to the Americans, and the appreciation of their 
value was too high to permit of their being abandoned. 
The United States Constitution provided for jury trial 
in both civil and criminal cases, and that neither ex- 
cessive bail should be required nor cruel and unusual 
punishment inflicted. It also forbade the suspension of 
the privilege of the writ of habe-as corpus unless when 
in cases of rebellion or invasion the public safety might 
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require it, and provided that no person should be con- 
victed of treason unless on the testimony of two wit- 
nesses to the same overt act or on confession in open 
court. The crime of treason against the United Stat« 
is itself defined in the Constitution as consisting "only 
in levying war against them or in adhering to their 
enemies, giving them aid and comfort," and the power 
of Congress to punish treason is limited by the provision 
that "no attainder of treason shall work corruption of 
blood or forfeiture, except during the life of the per- 
son attainted." In other words, the sins of the fathers 
shall not be visited upon the children. 

Finally the Constitution of the United States provides 
that no person shall be tried twice for the same offense, 
be compelled to be a witness against himself in a crimi- 
nal ease, be deprived of life, liberty, or property without 
due process of law; nor shall private property be taken 
for public use without just compensation. In all crimi- 
nal prosecutions the person charged with the crime shaU 
be informed of the nature and cause of the accusation, 
shall be confronted with the witnesses against him, shall 
have compulsory process for obtaining witnesses in his 
favor, and shall have the assistance of counsel for his 
defense. 

What has been said of the substantive rights is true 
as well of these procedural rights. Tlieir exact meaning 
is to be determined not by legislation, but aa a r^ult 
of the decisions of the courts. 

This power which the courts have of defining exactly 
the meaning of the rights given to the individual in the 
Constitution has made the American courts in a meas- 
ure poUtical bodies, in the same way in which the power 
they possess to define the meaning of the powers of the 
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central government and of the state governments and 
to determine their reciprocal relations has produced 
the same result. 

In the case of the powers of the central government, 
and of the states, the courts are forced to take sides 
upon the question of centralization or decentralization. 
In the case of the definition of individual rights they are I 
often obliged to play a part in the determination of the ' 
degree to which govermnent interference with the in- 
dividual is to be permitted, and in the defining of the 
relations which shall exist between the various social 
classes of the community. The broad and rather in- 
definite way in which many of the clauses of the United 
States Constitution are drawn adds greatly to the judi- 
cial power. Take, for example, the commerce clause of t 
the Constitution which gives to Congress the power to J 
regulate commerce among the several states. The 
Constitution does not define commerce, does not say 
whether it includes insurance or the relations between 
employer and employed, and a hundred or more things 
which may or may not be included within the term. 
The Constitution does not say of what action regulation 
consists, does not say whether regulation includes the 
power to organize companies or to construct public 
enterprises such as navigation improvement schemes. 
It does not even say what it means by "among the 
several states." 

In the same way, in the case of individual rights for 
which provision is made, as we have seen in the Consti- 
tution, there are some very general clauses whose 
meaning is not precisely stated. Thus in the clauses 
which say that no person shall be deprived of his life, 
liberty, or property without due process of law, and 
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that private property shall not be taken for public use 
without compensation, property is not defined or its 
nature even hinted at, nor can we ascertain from a 
perusal of the Constitution what is liberty or what is 
due process of law. All of these matters have bad to 
be marked out in decisions which are almost too numer- 
ous to be coimted. 

In the making of these decisions the following are some 
of the conclusions characteristic of American ideas of 
private rights which the courts have reached, together 
with some of the inconveniences which have been in- 
cident to the American method of determining and pro- 
tecting individual rights. 

The clause providing that private property shall not 
be taken for public use without just compensation has 
been interpreted as prohibiting inferentially the taking 
of property for private use. This interpretation is really 
due to the recognition in the individual of a natural, 
inherent, substantive right of property which may be 
limited by the government only in the case mentioned 
in the Constitution — viz.y by taking property for public 
use. It is therefore altogether probable that the 
American courts would have held unconstitutional in the 
United States an act of the legislature similar to the 
recent act of the British Parliament apportioning the 
property which had been held to belong to what was 
known as the "Scotch Wee Kirk" between that Church 
and the "Free Kirk." 

Again the clause providing that no person shall "be 
deprived of his life, liberty, or property without due 
process of law" has been held by some of the state 
courts, under the influence of the idea of substantive 
inherent absolute individual rights, to prevent the legis- 
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lature from passing an act which changes the baais of 
the liability of employer to employed. The old basis 
of the liability was negligence. The act declared un- 
constitutional provided in the case of accident a Ua-J 
bility on the part of the employer regardless of the quea-l 
tion whether he was negligent or not. Other acts of ' 
legislation have been declared unconstitutional as vio- 
lating this due process clause, because they imposed 
upon an employer the duty to pay his employees in 
money, or at stated periods, or because they forbade 
an employer to worl;: his men more than a certain num- 
ber of hours a week or a day. Such acts were held un- J 
constitutional as depriving either the employer or thai 
employed of his property or his liberty. I 

Such decisions have been reached as a result of thef 
fact that the jVmerican courts have emphasized the ideal 
of a substantive right, and have lost sight of the fact ' 
that the right granted in the constitution, if defined 
in the light of its history, was a right not under all con- 
ceivable circumstances to liberty or property, but mere- 
ly a right not to be deprived of Uberty or property except 
in a certain way, that is, by due process of law. The 
fact that in all these cases an act of the legislature — that 
is, a law in the historic English sense — provided that 
liberty or property should be taken away was not re- 
garded by the courts as providing due process of law. 
In fact, the courts of the United States have really taken 
the position that there is no due process of law by which 
the individual may be deprived of these absolute, sub- 
stantive, inherent natural rights. 

Just as the determination of the relations of the 
states and the nation has drawn the courts into the 
vortex of partisan politics, whirling about the ideas of 
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states' rights and national supremacy, so the attempt on 
their part to fix the relations between employer and 
employed through their postulation of these substantive 
rights has precipitated them into the struggle between 
labor and capital. The courts in the United States 
have thus become important factors in the determination 
of questions elsewhere usually regarded as questions 
of legislative policy, and to the extent that they have 
taken sides in the bitter political struggles incident to 
the settlement of these questions have lost the position 
of impartial arbiters between man and man on the basis 
of the rule of law to be made by the legislative authority 
of the country. 

If, then, we compare the American with the English 
conception of individual rights, we may say that the 
Americans, influenced by the doctrine of natural rights, 
have emphasized the substantive character of those 
rights, which are sought not, as in England, in the law, 
but in pliilosopliical conclusions as to what rights ought 
to be. Basing themselves on a static and stationary 
conception of society, the American courts have been 
too inclined to assume that the rights of individuals 
should be the same at all times and under all conditions. 

The American conception of civil liberty is, therefore, 
somewhat wider than is the case in England. For in 
addition to all the procediiral rights recognized in Eng- 
Jand it recognizes as well a large number of substantive 
rights of which the individual may not be deprived in 
any way. The American conception has been extreme- 
ly effective in protecting the sphere of individual lib- 
erty, for it makes almost the same provision as is made 
in England for remedies to which the individual may 
resort when his recognized rights are involved. 
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The American conception of civil liberty has 
however, made sufficient allowance for changes in 
as to the extent of individual rights which may be r 
nized — changes due to changes in economic and ( 
conditions. The American conception is m a wa 
obstacle to progressive development. It is, how 
only fair to say that these disadvantages are dm 
so much to the American conception of rights as t 
form given to them by the American courts* 1 
bodies are already b^^inning to see that they have i 
mistakes, and under the leadership of the Sup 
Court of the United States, probably the most enl 
ened, broad-minded, and influential tribunal in 
United States, are considerably modifying their v 
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'T'HE first comprehensive statement in legal form 
'^ made on the continent of Europe, of private in- 
dividual rights,' is probably to be fomid in the "Declara- 
tion of the Rights of Man and of the Citizen," put forth 
in France in 1789, and subsequently incorporated in the 
first written constitution of France adopted in 1791. 

The National Assembly, which drafted and adopted 
this constitution, states in this declaration that it con- 
siders ''that the ignorance, forgetfulness, or the disre- 
gard of the rights of man are the only causes of public 
misfortunes and of the corruption of government," and 
that it therefore has determined to set forth in a solemn 
declaration ''the natiu'al, inalienable and sacred rights 
of man, in order that this declaration, being constantly 
before all the members of the social body, may con- 
stantly remind them of their rights and duties." 

The Declaration proper then follows. 

It states that men are born and remain free and with 
equal rights; that the end of all government is to pre- 
serve the natural rights of man, which are liberty, prop- 
erty, safety, and resistance to oppression. After an- 
noimcing that sovereignty resides in the nation, the 
declaration defines liberty as the right to be able to do 
anything which does not injure others. It concIudeBi 
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therefore, that the exercise of the natural rights of I 
each man is limited only in such a way as to preserve 
the similar rights of others, and that the limits to be 
placed upon these rights can be determined only by the 
law. This law ought, however, to prohibit only those 
actions which are harmful to society, and no one may 
be forbidden to do what is not prohibited by the law 
nor be forced to do what that law does not commend. 
The law is regarded as the expression of the public will. 
All citizens, therefore, have the right to participate di- 
rectly or indirectly through their representatives in ita 
formation. It must be the same for all. 

After this statement with regard to the rule of law 
the declaration mentions certain specific rights, such as 
the freedom of religious opinions, provided the expres- 
sion of those opinions does not disturb the public order 
established by law; the right of free speech, the right 
of property of which no one may be deprived except in 
the case of public necessity, when compensation shall be 
paid, and the right not to be criminally punished for 
doing an act which was not punishable when it was 
committed. In other parts of the constitution other 
rights are recognized, such as the right of citizens peace- 
ably to assemble, to decide their controversies by way 
of arbitration, and not to be tried by judges other than 
■those provided by law. 

I For the most part it will be noticed that the declara- 
' tion emphasizes substantive rights and lays little stresa 
upon the methods by which, and by which only, limita- 
tions may be placed on these substantive rights. There 
are, however, provisions in the declaration which at- 
tempt to fix the procedure necessary in order to deprive 
a inj^n of his natural rights. Besides those contained in 
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the declaration there are others to the same effect to 
be found in the body of the constitution, and particularly 
in that part of it devoted to the administration of jus- 
tice. These have to do for the most part with pro- 
cedure in criminal matters. They provide that in or- 
dinary criminal matters no citizen shall be judged ex- 
cept upon a charge made by a jury. After the charge 
has been made it shall be tried as to matters of fact by 
a jury of not less than twelve. The accused shall have 
the absolute right to challenge twenty jurors without 
giving any reasons for his actions, and to have counsel, 
and if acquitted may not be tried again for the same 
offense. The judges shall decide questions of law and 
the proceedings shall be pulalic. Arrest may be made 
only as a result of a police or judicial warrant. Every 
one so arrested shall be brought at once before a police 
officer, and shall be examined within twenty-four hours. 
If on such examination there appears to be no ground 
for his detention he shall be released; where bail under 
the law may be given he must be released on bail if he 
so desires. No keeper of a jail shall receive or detain 
any prisoner except upon a proper warrant, and no one 
shall be detained in any place not stated by law to be 
a place of detention. Any one who without authority of 
law attempts to arrest or detain a prisoner is declared 
to be guilty of the crime of arbitrary imprisonment. 

There are also certain provisions regulating civil 
matters, the most important of which is that the courts 
are forbidden to entertain suits of a civil character uiJesa 
the parties thereto have appeared, or unless the plaintiff 
has summoned the defendant before arbitrators in order 
to arrive at a compromise. 

In the republican constitutions, which were iidopted i 
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immediately subsequent to the constitution of 1791, 
this Declaration of Rights :s repeated in a substantially 
similar fonn. In some cases even new rights are added. 
Thus the republican constitution of the government 
known as the Directory, adopted in 1795, provides that 
the house of every person inhabiting French territory 
is inviolable. During the night no outsider may enter 
it except in ease of fire, of flood, or on the request made 
by some one in the house. During the day it may be 
entered by an outsider only for a purpose authorized by 
law or as the result of an order which has been issued by 
a public authority. The constitution also provides that 
an order of arrest is not legal unless it states the reason 
of the arrest and the law in the execution of which it 
has been issued, that it has been issued by an authority 
who is competent, and unless the person arrested has 
been notified of it and a copy of it has been left with 
him. 

The constitution adopted in 1795 would appear to 
be the last French constitution which contains a formal 
and comprehensive statement of private rights. But the 
omission did not have the effect in all cases of subjecting 
individuals to the arbitrary action of public officers. 
For specific provisions with regard to arrest and trial 
were often contained in either the constitution or the 
laws. Indeed, the various provisions in the bills of 
rights, which were inserted into the early French con- 
stitutions, were regarded as having in some measure the 
force of law even in the absence of legislation to that 
effect. 

But the conception of the principle of the separation 
of powers and the position which was as a result as- 
signed to the courts, which, it will be remembered, were 
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forbidden to cite before them administrative officers 
because of the performance of their duties, for a time, 
at any rate, left the French citizen ahnost helpless in 
BO far as purely civil rights were concerned, where they 
were subject to encroaelunent on the part of the govern- 
ment. By the constitution of 1795 this immunity of ad- 
ministrative officers was somewhat lessened by the pro- 
vision authorizing suits to be brought against them in 
the ordinary courts on the condition that the consent 
of the highest administrative authority, the Council of 
State, was obtained. 

The inadequacy of the remedies, for a long time open 
for the protection of individual rights of a civil nature 
over against the government, and the conservative re- 
action which in 1795 followed the excesses of the French 
Revolution, thus would seem further to have made it 
somewhat of a vain and futile thing to re-enact a formal 
declaration of rights. In any case, whether because of 
this fact or because of the fact that the declarations of 
rights in the early constitutions were regarded as having 
the force of law, formal declarations of rights have not 
been repeated in the French constitutions since 1795. 

The peculiar conditions to be found in France would 
seem thus to have had the effect of causing the aban- 
donment of the formal declaration in the French law of 
the rights of man. But the liberal movement which had 
been responsible for these formal declarations of rights 
received a new impetus in 1830. This resulted in a 
revolution in France, which gave the throne to Louis 
Phihppe. It also caused a revolution the same year 
which had for its effect the formation of the new king- 
dom of Belgium, at that time separated from the king- 
dom of the Netherlands. 
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The Belgian constitution, adopted in 1830, contains 
something in the nature of a declaration of rights. This 
differs from the former French declarations in two partic- 
ulars. In the first place, it is not nearly so elaborate. 
At the same time it provides for individual liberty, which 
is defined as the right not to be prosecuted except in the 
cases and in the methods prescribed by law. Emphasis 
is laid upon the necessity of a special judicial warrant. 
Such a warrant is made obligatory except in the case 
the person arrested is caught in the act, and must be 
shown at the time of the arrest or at the most within 
twenty-four hours thereafter. The constitution provides 
that no one may be punished except by virtue of a law, 
and that no one may be punished by the confiscation of 
his property. A right of an inviolable domicile is recog- 
nized, and no doraieihary visit may be made except 
in the cases and in the manner prescribed by law. 

In addition to this right of liberty the right of property 
is recognized, the statement being made in the con- 
stitution that no one can be deprived of his property 
except for public use, in the cases and in the manner 
prescribed by law and upon a just compensation to be 
paid in advance. 

The constitution recognizes the freedom of religious 
belief, the hberty of speech and of the press, the right 
of association, and to peaceably assemble, the right erf 
petition and the right of secrecy of correspondence. 
Only two of these rights are recognized as absolute. 
These are the right of association and the right of secrecy 
of correspondence. The others are subject, certainly so 
far as concerns their positive public exercise, to the 
limitations which may be imposed by law. 

In the second place, taught by the experience of the 
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thirty or more preceding years, the makers of the Bel^an 
constitution laid more emphasis upon the right to a 
remedy than to an absolute substantive right. As we 
have seen, ahnost every right which was enumerated in 
the constitution might receive limitations as a result 
of legislation, and in almost every case of a right men- 
tioned, provision was made for methods by which it 
might be taken away. But above and beyond all this 
the Belgian constitution provided specifically that, except 
in the case of ministers, it should not be necessary to 
obtain the consent of their superiors in order to bring 
suit against public officers because of their acts. Fui^ 
thermore, the judiciary article of the constitution pro- 
vided the jury in crimiiml prosecutions, and the law 
subsequently passed which organized the judiciary 
made no provision for any special kind of courts for the 
trial of cases between the government and private in- 
dividuals. Such cases, by the constitution, were within 
the jurisdiction of the ordinary courts, unless otherwise 
provided by law. 

Just as the Belgian constitution was one of the results 
of the revolutionary movement of 1830, so the constitu- 
tions of Prussia and Italy were due to the revolutionary 
movements of about the middle of the last century, 
which affected most of the states of continental Europe. 
The influence of the Belgian constitution upon the treat- 
ment which was accorded the question of private rights 
in many of these later instruments is most noticeable. 
There is, in the first place, something in the nature of 
a declaration of rights, but much greater emphasis is 
laid on the limitations upon the rights and the methods 
of procedure by which these limitations are imposed 
than upon the rights themselves. 
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^B The Japanese constitution, which, as has been said, 
^BOB felt the influence of German ideas, did not escape 
"the general European tendency. It recognizes the 
right of liberty, the sacredness of the dwelling, the 
secrecy of correspondence, the right of property, the 
freedom of religious belief, the liberty of speech and of 
expression, of association and of petition. But in most 
cases the recognition of the rights is coupled with the 
provision that the rights recognized must be exercised 
only in accordance with the law, and that the law may 
impose limitations on them. The source of the right 
is thus the positive law. In other words, it is the rule 
of law which it is sought to secure. The limited char- 
acter of the rights recognized is particularly apparent 
in that article (^Vrticle XXXI), which says that the pro- 
vision of the constitution as to private rights "shall not 
affect the powers of the Emperor in times of war or in 
cases of national emergency." 

We may then say of the provisions in the later Euro- 
pean constitutions, with regard to private rights, that 
they have in large measure abandoned the point of 
view of the eighteenth centiuy as evidenced by the 
American constitutions, and to a lesser degree by the 
first French constitutions. At the present time the 
constitutional doctrine, with regard to private rights 
accepted in continental Europe, evidences somewhat of 
a return to the original English idea — viz., that it is not 
the recognition of absolute substantive rights which is 
sought, but rather the provision of remedies and safe- 
guards for the most part judicial in character, through 
which individuals can effectively protect against en- 
croachment the rights which arc accorded to them by 
the positive law of the land. As Mr. Errera, the com- 
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mentator on the Belgian constitution, says,^ the pro- 
visions in that constitution relative to private rights 
''are not theoretical in character; they form practical 
barriers raised against governmental, even legislative 
action. They are constitutional rules which are im- 
posed on public authorities, and which forbid all inter- 
ference other than that of a judge with the sphere of 
individual liberty even in case of its abuse." Mr. 
Errera recognizes, as we all must, that the fundamental 
conceptions lying at the basis of the celebrated Declara- 
tion of Rights of 1789 have so entered into the spirit 
of our times that a formal statement of them appears 
to be mmecessary, and that what constitutional law is 
particularly concerned with is the way and method of 
procedure through which rights, that in a way are taken 
for granted, may be legally limited. 

We may say, then, that at the present time we find 
two conceptions of private rights. 

By the one which is held only in the United States 
these rights exist for most practical purposes apart 
from the positive law. They find their origin in an in- 
dividualistic rather than a social conception of man. 
The rights of man as an individual human being are set 
forth in a written constitution which it is beyond the 
power of the legislature to change. If an attempt is 
made to make such a change it may be prevented by 
the courts, which may thus protect the individual in 
his rights recognized in the constitution. The exact 
definition and determination of private rights is by this 
system, made not by the legislature, but by the courts 
in the cases coming before them. It is, of course, true 
that these rights are only those set forth in the constitu- 

» Train du Drcnt Public Beige, p. 43. 
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'tion. As the constitution may be changed by the sov- 
ereign people, the rights recognized are not In fact natural 
rights which have an existence apart from the law. 
But the law which recognizes them is the constitution, 
which is finally interpreted by courts independent of 
both executive and legislature. Judicial interpretation 
of the provisions affecting private rights in the United 
States has been much influenced by the philosophical 
ideas of the eighteenth centmy, and therefore, though 
these rights find their origin in constitutional law, their 
actual legal extent resembles that of the natural rights 
described by an extremely individualistic political philos- 
ophy, and is much the same as that held by the natural- 
rights philosophers of the eighteenth century. Owing 
to the power of interpretation possessed by the courts, 
and to the system of remedies which the Americans in- 
herited with the English law, the provisions in their 
constitutions with regard to private rights are not, how- 
ever, mere general theoretical statements as to what I 
ought to be, but are rules of law interpreted and defined ' 
by the courts and protected by them in specific concrete 
judicial decisions. The conception of private rights, 
therefore, in the United States, is not merely a philosoph- 
ical, but as well a legal one. In addition to substan- 
tive rights there are also rights of which the individual 
.y be deprived only ui a certain specified way. That J 
he has a right to certain kinds of procedure. 
The other conception of private rights is the English, ' 
now become the European conception. This is based 
upon the principle that the existence of the right is de- 
pendent upon the ordinary lawmaking body of the 
state. The rights recognized are not so much substan- 
tive rights as rights to a certain sort of procedure. 
279 
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Thus an individual's property or liberty may be taken 
from himi but only in the way or by the meUioda speci- 
fied in the law. 

Intensive study of the law of a particular country is 
necessary to determine whether the methods provided 
by law in it are sufficient to protect the individual 
against arbitrary action by the government. The Eng- 
lish writ of habeas corpus, it may be said, however, is 
more effective than any continental remedy, and the 
English right of suit agdnst government officers for an 
injury caused by their exceeding their powers has been 
rendered less effective than it is in England by the 
limitations placed upon it on the continent of Europe. 

It is clear, therefore, that whichever view be adopted, 
the American or European, it is an absolute prerequisite 
to the existence of constitutional government that there 
be established, for the protection of the rights recognized, 
an effective system of remedies administered by courts 
independent of the executive. For it is only as a re- 
sult of the existence of such remedies that rights, how- 
ever conceived, may be enforced, and, as the American 
Declaration of Independence says, it is a self-evident 
truth ''that to secure these rights governments are in- 
stituted among men/' 




THE LOCAL INSTITUTIONS OP ENGLAND 

WE have seen that the relation between the cei 
government of a state and the various local c 
munities of which that state is composed presents prob- 
lems of supreme importance only in countries of great 
extent. It h nevertheless true that in all states of any 
size the determination of the position of the local dis- 
tricts in the general scheme of government raises an 
important question. This question also, like the ques- 
tion of states' rights, is one which cannot be answered 
by the application of any general theory of centralizar 
tion or local self-government, but must, to be solved 
satisfactorily, be solved in the light of the conditions | 
which exist at the time the solution is reached. 

The solution of this question made in countries whose 
civiUzation is W^tern European can be understood only 
by one who has some acquaintance with the history of 
European institutions. To obtain such an acquaintance 
we must begin our consideration of European local 
government with a glimpse at the government of the 
great Roman Empire. For Roman administrative in- 
stitutions ha\'e had a tremendous influence on the sub- \ 
sequent history of Europe. 

»The original form of Roman political organization waa 
hat is called the "City-State." The Roman city-state 
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was a district consisting of open country and thickly 
populated areas, inhabited by people of the same blood 
and worshiping their own gods, who were believed to 
accord protection to the particular city in which their 
worship was carried on. The city-state of Rome grad- 
ually grew in power and by conquest and treaty extended 
its influence over the other city-states of Italy. But 
Rome made no attempt at first to govern these subject 
states, except in those respects in which Roman control 
was deemed necessary to the maintenance and extension 
of Roman power. The maintenance and extension of 
Roman power did, however, make it appear to be neces- 
sary to make provision for a centralized military admin- 
istration, since it was to her military power that Rome 
owed her ability to maintain and extend her influence. 

A centralized military administration, moreover, in- 
volved a centralized tax administration and a centralized 
administration of the means of communication. For it 
was only as money was forthcoming that the army 
could be supported, and it was only as a result of the 
existence of good and abundant means of communica- 
tion that the army could be moved expeditiously to the 
points where it was needed. 

The policy pursued by Rome in Italy was afterward 
followed throughout the entire Mediterranean basin, 
and, indeed, throughout all of western Europe, until 
finally all of this part of the world was subjected to the 
Roman power. The centralization of the mihtary ad- 
ministration which, as we have seen, was deemed neces- 
sary to the maintenance of Roman power, involved 
somewhat of a departure from the city-atate idea which 
originally lay at the basis of the Roman political or- 
ganization. In the early days of Roman expansion the 
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Roman state was little but a collection of city-states un- 
der the leadership, and in certain respects under the con- 
trol of the most powerful city-state of all — viz., Rome. 
But as Roman influence expanded these subordinate city- 
states were grouped into provinces, each of which was 
placed under the control of a governor appointed by the 
Roman authorities. At first the Romans made no at- 
tempt to interfere with the law or customs of the dis- 
tricts which they conquered. They were satisfied if 
they obtained from those districts taxes sufficient in 
amount to maintain the army. But later the spread of 
Roman ideas and the great development of commerce 
incident to the conditions of peace which followed in 
the train of Roman conquest gradually brought about 
a unity in the law, as well as in most other matters of a 
political nature. 

Ultimately, thus, the entire administration of the 
Roman Empire became highly centrahzed and substan- 
tially uniform. The entire country was, first under the 
Emperor Diocletian, later under the Emperor Con- 
stantine, divided into four great districts known as 
Praetorian Prefectures — tdz., those of the East, of Illyri- 
cum, of Italy, and of Gaul. At the head of each of 
these was an officer called a Prsetorian Prefect. Each 
prefecture was divided into diocese, each of which was 
governed by a Rector. Each diocese was divided into 
provinces, at the head of each of which was a President. 
Each province contained a number of municipalities, 
the original city-states, at the head of each of which was 
a coxmcil composed of members holding usually by 
hereditary right. Apart from the members of these 
municipal councils all the officers of this administrative 

rstem were appointed by the Emperor. 
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The administrative system which has been described, 
and which, it will be noticed, was highly centralized, had, 
however, to do only with civil matters. The military 
adminiBtration, according to the system of Constantine, 
was even more highly centralized, was imder the im- 
mediate control of the Emperor, and had practically no 
connection with the civil administration. 

The Roman administrative system which has thus 
been outlined had two noticeable characteristics: 

In the first place, it made practically no provision for 
local self-government. All the officers were appointed 
from the center, all were subjected to the control of a 
superior, and no provision was made for the choice by 
the people of those by whom they were governed. 

In the second place, the original idea which lay at the 
basis of the organization of the old city-state was re- 
tained^n'z., that no distinction should be made between 
the administration of the open country and the thickly 
populated areas. There was no such thing as city 
government, on the one hand, and rural local govern- 
ment on the other. 

The first evidence of the decline of the great Roman 
Empire may perhaps be found in the abandonment of 
the islands now known as the British Isles. . When the 
Romans abandoned these islands they were almost at 
once occupied by a number of piratical German peoples 
who gradually conquered them. These German peoples 
were, as compared with the inhabitants of the Roman 
Empire, barbarians. They had not been subjected to 
Roman influences, and they had, in the country in which 
they settled, probably a freer hand in the development 
of new institutions than they would have had in any 
other part of the Roman Empire. For Britain had not 
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been nearly so completely Romanized as had the otha 
parts of Europe. 

The institutions which were gradually established in 
Britain differed greatly from these which we have seen 
had been almost universally developed on the Continent. 
The difference was partly due to influences which affected 
all of Europe, and from which Britain did not escape, and 
partly to local conditions which existed in Britain only. 

The most important of the general European influences 
is to be found in the development of what has come to 
be known as the feudal system. The chief characteris- 
tic of this system was the emphasis which was laid on 
local government as opposed to centralization. The 
whole Roman system of centrahzation was shattered 
with the gradual decay of Roman power. As the central 
authorities abdicated their authority this authority was 
assumed by those persons who were able to gather about 
them a local following. These were mainly persons of 
German origin who had invaded the less well-protected 
districts of the Roman Empire, and who gradually built 
up the present political organization of Europe. 

One of the incidental results of this breaking up of 
the Roman Empire was the adoption of a distinction 
between city and rural government. The fall of the 
Roman system was accompanied by great disorder. 
The pax Romana, as it was called, which had for so many 
years been an incident to Roman control of Europe, 
ceased any longer to exist. The inhabitants of the 
thickly populated areas began to build walls and for- 
tifications, behind which they might secure protection 
and safety against the bands of marauders that were 
wandering in search of plunder through the formerly 
rjwaceful Roman provinces. 
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A special ftHm of administrative organization for tlie 
districts within walb was developed. Such an or- 
ganiiation was particularly desirable, because of the 
fact that the people within the city walls bad economic 
interests different from those outside of the walls. They 
were engaged in commerce and industry, while those 
outside were mainly agricultural in character. In this 
way a distinctly city government was established. 
That Britain, or England, as we may now call it, was not 
exempt from this general movement, is seen when we 
remember that the English word for city — that is, 
"borough" — is deriv^ed from an old German word, 
"burh" or "bui^," which means a fortified or walled 
town. 

The local conditions, which influenced the develop- 
ment of English institutions, are to be found in the 
predominantly German character of the people after 
the German conquest. Roman institutions never got 
the foothold in England that they had elsewhere. Now 
the Germans, probably because of the rather simple and 
comparatively speaking uncivilized life which they had 
led in the forests of Germany, had a great love for 
localized, and disliked centralized, govexmnent. The 
country to wliich the German conquerors of Britain 
came was much like the country which they had left. 
Situated in a corner, as it were, of Europe, it had not been 
subjected in any great degree to the commMXiial in- 
fluences which had done so much to mold the life of 
Rome. Britain for a long time after the German con- 
quest was a simple agricultiu-al country, so to speak, a 
virgin soil for the cultivation of political institutions. 

Wo find, therefore, in England all the conditions favor- 
able to the development of local institutions of great 
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strength. These immediately grew up there. The dia- 
int^rating tendencies of EngUsh life were, however, 
somewhat checked by the Norman Conquest of England, 
which took place in 1066. The Norman kings were 
strong enough to give to the English people a conscious- 
ness of national existence. They were not strong 
enough, in the conditions which then existed in Eng- 
land, to destroy the local institutions which had devel- 
oped during the Saxon period, nor to prevent the exercise 
of local influence over the central organization which 
■ they established. 

H The local institutions of England were centered about 
^vthe district known as the shire or county in the open 
country, and the borough or walled city in the thickly 
populated areas. These districts were able to live a local 
life of their own, winch developed in connection with 
the judicial administration. Originally this judicial ad- 
ministration was based on a system of popular courts. 
That is, the courts which decided the controversies aris- 
ing between man and man consisted of assemblages of 
the freemen, who acted under the presidency of an ap- 
pointee of the Crown. Those in the rural districts were 
to be found in the counties, were called comity courts, and 
acted under the presidency of the sheriff. In the boroughs 
special judicial organizations of a similar character were 
evolved, which acted under an officer usually called the 
mayor, and were knoivn as courts-leet. 

These county and borough courts attended as well to 
other matters of local administration. They had the 
charge of such means of commumcation as existed, and 
often, particularly in the case of the boroughs, assessed 
and collected the taxes. 
The royal authority gradually increased. Royal ' 
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courts held by judges appointed by the Crown en- 
croached upon the popular courts, until finally royal 
judges assumed the entire administration of justice. 
In administrative matters also royal officers called jus- 
tices of the peace assumed control in the counties. Tho 
result was that, apart from the boroughs, by the end 
of the fourteenth century the old popular courts had 
died out. 

But the gradual extinction of the popular coxirts had 
been accompanied by the development of the English 
Parliament, which was composed in part., as we have 
seen, of the representatives of the counties and the 
boroughs. For the House of Commons finds its origin 
in the sununons issued by the English Crown, in 1295, 
to each of the counties to send two knights, and to each 
of the most important boroughs to send two burgesses, 
to act with the Great Council, composed of the great 
landholders. 

Furthermore, the justices of the peace who controlled 
the county administration, although appointed by the 
Crown, were always appointed from among the inhabi- 
tants of the county over which they were to have juris- 
diction. Inasmuch as they were chosen from among 
the well-to-do classes they were, in large measure, inde- 
pendent of royal influence. For dismissal from office 
would not have meant to them loss of the means of ' 
Uveliljood. 

TJntU comparatively recently in English history almost 
all functions of government discharged in the localities 
were placed under the control and supervision of these 
justices. Until within the last two hundred years th^ 
had charge even of the military administration. Since, 
however, England has had a vigorous foreign poligy,] 
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there have grown up under the control of Parliament 
branches of administration with which local affairs have 
little if anything to do. Such branches are particularly 
the anny and the navy. To provide the necessary re- 
sources for these new centralized branches of adminis- 
tration new taxes have been established which are 
assessed and collected under the control of ParUament, 
by what are called Imperial officers having no connec- 
tions with the localities. But apart from these cen- 
traUzed administrative services the local districts still 
exercise large powers over subjects which have more 
than local significance, as well as over what are regarded 
as purely local matters. 

One of the results of the early development in Eng- 
land of a supreme national legislature — the Parliament — 
waj5 the adoption of the idea that practically every gov- 
ernment authority, whether central or local in char- 
acter, must find its right to act in the law passed by that 
Parliament. No local district has any inherent power. 
With very few exceptions no officer, whether central or 
local, has any legal authority not derived from an act 
of Parliament. This is true even with regard to purely 
local business. 

In order, therefore, to find out what are the powers 
of local districts and local officers, we must look through 
the acts of Parliament, some of which are special in 
character, that is, refer to a particular local district 
by name. This is peculiarly true of cities, although 
their general organization and powers are governed by 
a general Municipal Corporations Act, as it is called, 
passed originally in 1835 and codified with its subse- 
quent amendments in the Consolidated Mimicipal Cor- 
porations Act of 1882. 
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The administrative orgaiiization which existed at the 
beginning of the nineteenth century, both in the counties 
and in the boroughs of England, while one of local self- 
government, was at the same time distinctly aristocratic 
in character. In the counties nearly all power was 
centered in the justices of the peace appointed by the 
Crown, practically for life, from among the nobility and 
gentry of the county. In the boroughs most authority 
was granted to a council which itself filled the vacancies 
in its membership lis they occurred, or whose membexa 
were elected by a very narrow body of voters. In the 
counties it was the rich landholders, in the boroughs 
it was the rich merchants and nmnufacturers who con- 
trolled the administration. Finally, so long as local 
officers acted within the law as laid down in the acts of 
Parliament, they acted independently and practically 
free from any central control and supervision. 

The English system of local government was, subject 
to the rule of law which, we have seen, is so characteris- 
tic of all English institutions, one of great decentraliza- 
tion, but at the same time highly aristocratic in char- 
acter in that its control was in the hands of the well- 
to-do classes. These classes, it is well to remember, also 
controlled the ParUament. The local institutions of 
England were thus closely linked with her institutions 
of central government. The same classes which con- 
trolled the one controlled the other. 

The year 1832 marks a great change in English politi- 
cal development. The widening of the suffrage, which 
was the object of the great Reform Bill then passed, 
gave the poUtical power to people who were less well- 
to-do than those who had up to that time controlled the 
government of the country. It was only natural that 
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this class should strive to obtain control as well of the 
local institutions of the country. This is what they did 
and did successfully. The succeeding years were marked 
by the passage of legislation which has greatly modified 
English local institutions. The most important of the 
acts passed arc the Poor Law Amendment Act of 1834, 
the Municipal Corporations Act of 1835, afterward 
codified with its amendments in the Consolidated Munic- 
ipal Corporations Act of 1882, the Consolidated Public 
Health Act of 1875, and the Local Government Acts of ' 
1888 and 1894. 

The most important effects of this legislation on Eng- 
lish local government are three in number: 

In the first place, the whole system has been made 
much more democratic in character. At the present 
time almost all the important local authorities are 
councils, such as the county council, the parish council, 
and the borough council, having jurisdiction over par- 
ticular local districts. These councils are elected by 
the taxpayers of the districts. But as taxes are paid 
by reason of occupation rather than the ownership of a 
house or land, practically all adult occupiers of houses 
and land have the right to vote. i 

In the second place, the sphere of local activity has, .\ 
on the whole, been enlarged. This is due to the fact 
that local government legislation has become somewhat 
more general and Uberal in character. The old idea of 
a special act conferring local powers has been in a 
measure abandoned, and the general acts give, particu- 
larly in the case of the boroughs, wider powers than were 
formerly possessed Thus many boroughs at the pres- 
ent time have their own waterworks, their own tram- 
—Sr&ys, their own electric-light plants, their own marketB* _ 
El 2S1 J 
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and so on, while the increasing density of the population 
has made it seem desirable to grant very wide powers w 
be exercised for the protection of the public health 
safety. 

Finally, the actions of local authorities, even witUl 
the limits of the law, have been subjected to a centra 
administrative control to be exercised by the Local 
Government Board at London, established in 1871, to 
supervise the administration of the poor law, the publie 
health, and the local finances of the various local dis- 
tricts. 

The English system of local government remains, how- 
ever, in its main features fundamentally the same as it 
has always been. That is, it is a system of local self- 
government in which the local people have within the 
limits of acts of Parliament a great influence over tlio 
detailed administration of local affairs. 

The administrative centralization of the last century 
of development has consisted in the assumption by the 
central government, rather of the right of supervising 
the operations of the local authorities than of tho 
actual management of local activities. For the most 
part the real power of decision is exercised by locally 
elected officers who may, however, be obliged by the 
central authority to maintain a certain fixed standard 
of efficiency. 

It is, however, to be noticed that the system of local 
government is not so closely associated as formerly with 
the central governmental organization. Thus the boiv 
oughs as boroughs no longer send representatives to 
Parliament. The citizen of a borough does not merely, 
because of his local citizenship, have the Parliamentary 
suffrage. As a general thing, nevertheless, borougl 
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voters and Parliamentary voters are from the s 
classes; and it never should be forgotten that Pa 
mentary or Constitutional Government in England 
veloped in close connection with the local instituti 
It is only as one imderstands these local institut 
that one can comprehend the origin of constituti 
government which, as we have seen, developed in 
England of the centuries preceding the close of the c 
teenth century. 



XXIV 

TEE LOCAL INSTITUTIONS OF THE UNITED STATES 

THE British setU^is of North Ammca brou^t with 
them the local institutioiis oi the mother country, 
and upon these as a foundation they built th&r own 
system of local govemmrait. 

In the first place they provided a decentralized ad- 
ministrative system; in the second place they laid even 
more emphasis than the Englifih had laid, prior to the 
nineteenth century, upon the popular election of local 
officers; in the third place they accorded to the colonial, 
later the state, l^islature the same power that had been 
possessed by the British Parliament to determine by 
law the organization and powers of the local districts 
and their officers; finally, they made a distinction be- 
tween the government of cities and the open districts. 

The declaration of the independence of the colonies 
and their organization as sovereign states brought about 
little, if any, change in their local institutions, while the 
adoption of the Constitution of the United States, in 
1789, affected hardly at all the position and powers of 
the local districts and the local officers that existed in 
the separate states. 

Among the powers not granted by the United States 
Constitution to the central government which it estab- 
lished — ^powers, therefore, reserved by the states — was 
the power to organize their own local institutions as they 
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saw fit. The original thirteen states have had added 
to their number as the result of American political de- 
velopment more than thirty new states. Each of these 
states has the same powers with regard to its local in- 
stitutions, which are possessed by the original thirteen. 
As a result there are a number of different systems of 
local government, although the fundamental character- 
istics of these systems may be said to be substantially 
the same as those which were to be found a century and 
a quarter ago in both the original thirteen states and 
in England itself. 

The various systems of local government in the 
United States differ one from the other mainly in the 
importance which is accorded to the county or the 
town, the two main local districts. 

Throughout the South and the West it is the county 
to which has been intrusted the discharge of most of 
the functions of local government. It is the county 
which has charge of the preservation of the peace, of 
the administration of roads and bridges, of the support 
of the poor, often of the care of the schools and of the 
registration of documents affecting the title to land, 
and it is the county which must bear the expense of the 
judicial administration. 

In the northeastern — that is, the New England — states 
these duties are for the most part imposed upon the 
town, which is smaller in area than the county. 

In some of the Middle States, like New York, a. com- 
promise has been reached in which both the county and 
town are used in such a way that the functions of local 
government are divided between the two areas. 

In all the states, however, without exception, a dis- 
tinction is still made between the open country and the 
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thickly populated districts. For the latter a special 
oi^anizatioa is provided. The cities, if small, are ex- 
cluded from the town organization, where that exists; 
if large they sometimes are excluded for most purposes 
from the county organization. In the one case the city 
performs the functions of the town, in the other it per- 
forms certain of the functions of the county. 

The local districts provided in the United States are 
thus practically the same as in England. In the one 
country we find counties, towns, and cities; in the other 
counties, parishes, and boroughs. Furthermore, the 
principles of law which determine the powers and duties 
of these districts are the same in both countries. Just 
as the legislation of Parliament fixes in considerable 
detail the powers of the local districts in England, so in 
the United States those powers are in the same way 
determined by the legislature of the state in which the 
local districts are situated. There is also evident in 
the United States the same tendency to fix the powers 
of the local district in general rather than in special laws, 
which is noticeable in England. In some states even the 
attempt has been made in the constitution to forbid the 
state legislature to pass special acts of l^islation relative 
to the local districts. 

Finally, in the local government system of the United 
States we find the same administrative independence 
accorded to local officers which we noticed was accorded 
to them in England. Provided they act within the law, 
they are subject to little, if any, control. The United 
States has, however, had the same experience in this 
respect as England has had. That is, it has been found, 
as the means of communication have improved, that an 
increased efficiency results from doing certain things in 
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a uniform way throughout the state. In such cases the 
attempt has been made to depart from the historic 
English practice, and to subject the actions of the local 
officers to a centra! administrative eontroL This con- 
trol is not, however, as yet so extensive in the United 
States as it is in England. It hardly as yet extends gen- 
erally beyond educational matters and local finance. 
There are, however, in a number of states superintend- 
ents of schools or state boards of education that exercise 
quite an extended supervision over the management of 
the schools by the local school officers. In a few states 
also the chief state financial officer, such as the state 
treasurer or auditor, has by law the power to prescribe 
the methods of keeping local accounts and the duty to 
audit those accounts in such a way as to insure the 
honesty of local officers and their observance of the law 
with regard to local powers. 

Apart from such a central administrative control, 
which in the United States is only just beginning to 
develop, the only control ejtercised over local adminis- 
trative officers is, as in England, exercised by the courts. 
These bodies have the right to hold local officers liable 
for the damage they cause other persons by theu: non- 
observance of the law with regard to their powers; they 
may force them to perform their duties, they may pre- 
vent them from exceeding their powers, they may review 
their action and amend it where such action has been 
contrary to law. This judicial control is usually exer- 
cised only in order to protect private rights from en- 
croachment on the part of officers. 

The American system of local government is thus not 
only based on the English system, it even copies that 
system in ahnost all important particulars. At the same 
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time, in the general character of its organization, it de- 
parts in one most important respect from the English 
system. 

It will be remembered that as a general thing the 
English system of local government is based upon the 
idea of concentrating all local powers exercised in a 
particular local district in a council or board elected by 
the local voters of that district. This feature of the 
English system is not reproduced in the American 
system. Instead of this administrative concentration 
which we find in England in the local government 
system, we find in the United States an extremely loose 
and unconcentrated local organization. Thus in the 
county we find at the head of almost every branch of 
county administration an officer elected by the people 
of the county who is not subject to the control of any 
administrative superior either in the county or in the 
state. There is a county superintendent of the poor, a 
county district attorney for the prosecution of crimes, 
a county register for the registration of documents such 
as deeds and mortgages, which affect the title of land, a 
county clerk who has charge of the records of the county, 
and so on. There is, it is true, what is called a county 
authority, a commission of three, or a board larger in 
number, one member of which comes from each town 
in the county. But this county authority, while having 
charge of the roads in the county, county buildings, and 
the county finances, has no power of direction, control, 
or supervision over the other county officers. It may 
not appoint them, since by law they are to be elected by 
the people of the county, and it has no power to dismiss 
them from office in case they fail to perform their duties. 
Punishment for official misbehavior is supposed to be 

298 



LOCAL INSTITUTIONS OF UNITED STATES 



r meted out to county officers either by the courts in ease 
the misbehavior interferes with private rights, or is 
punishable by the criminal law, or by the people, who 
may refuse to re-elect officers guilty of negligence or 
inefficiency. That this popular control may be con- 
tinuous, it is usually provided that official terms shall 
be short, not more than two or three years. 

The more general application of popular election for 
filling local ofEces, and of the short terms of office pro- 
vided, have the effect of causing the American system of 
local government to lay even greater emphasis than does 
^L the English on what has been called the self-government 
^H character of the system. The English sj'stem, as we 
^^ have seen, applies the elective principle merely to the 
members of the councils which, within the law, control 
and direct the local administration. These councils in 
England appoint the officers who have the direct control 
and management of the local administrative services. 
They often appoint acknowledged experts who make the 
doing of their work their sole occupation. Such experts 
may thus be said to be professional officers. The Amer- 
ican system lays greater emphasis upon the self-govern- 
ment characteristics of the system and less upon the ex- 
pert professional. For, as has been shown, the places 
which in England are occupied by the expert professionals 
appointed by the councils are filled in the United States 
by an election by the people of the districts. These 
^■places are not, therefore, filled in the United States by 
^■jjrofessional experts, and are not so filled because it is 
^^ seldom the case that one elected merely for a short term, 
with no prospect for a career, will be a professional, and 
because, as experience would seem to show, election is 
not a good method of choosing an expert. 
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While the English and Americao systems differ in the 
respect noted, they resemble each other, however, be- 
cause of the fact that In neither is the professional ex- 
pert accorded a position of authority. For even in 
England the councils which have the ultimate power of 
decision are composed, not of professional experts, but 
of ordinary members of society at large. The business 
man, the manufacturer, the lawyer, the physician, the 
artisan, the saloon-keeper even — all may be members of 
these councils if they are elected by their fellow-citizens. 
Acting together in council, they decide the affairs of their 
district. They may listen to and follow the advice of 
their experts, but it is they who actually decide. The 
English system, while assuring to the ordinary people 
of the districts the control of the affairs of those districts, 
still permits the employment of professional experts 
whose advice may be of the greatest value. The Ameri- 
can system not only makes no provision for such pro- 
fessional experts, but even, because of the universal 
application of popular election as the method of fillin g 
local office, makes their employment extremely difficult. 
That in consequence the American loses greatly in ad- 
ministrative efficiency as compared with the English 
system there is no doubt. 

What has been so far said has been said mainly with 
regard to the American system of rural local govern- 
ment. At the same time much is apphcable as well to 
city govermnent. The original system of American 
city government was like the English system based on 
the council idea. But in the course of time this con- 
centrated council was split up. The mayor, who was 
originally elected by the council, and was merely its 
presiding member, was made elective by the people. 
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In a number of instances the officers at the head of the 
different branches of city administration sometimes 
organized as boards, also were made elective. 

This unconcentrated organization proved to be un- i 
suited to the rather complex problems of city govern- ' 
ment. Two remedies were applied. In the first place, 
in the belief that local self-government in cities had 
broken down, provision was made for the appointment 
by the State Governor of certain city officers. In the , 
second place the power was given to the city mayor ] 
elected by the people to appoint city officers. 

The organization of most American cities has been in- 
fluenced by most of these methods of solving the prob- 
lems connected with the organization of city govern- 
ment. We usually find a council which has merely 
deliberative or legislative powers, whose members are 
elected by the city voters. We find, as well, a mayor 
who is also elected by the city voters, but we usually 
find that a niunber of other city offices are filled in the 
same way. But the tendency almost everywhere is tow- . 
ard a return to the old concentrated form of organ> | 
ization in which most city powers are given to some one 
authority. This tendency is particularly characteristic 
of what hascome to be known as the "commission form" 
of city government, which has recently attained great 
popularity as a form of government for the smaller 
cities and those of medium size. This form of city gov- 
ernment provides for a commission, usually of five 
members, who are elected by the people of the city. 
Meeting together as a commission, they take formal 
action in carrying on the work of the city. Individually 
each member of the commission has under his immediate 
. direction a branch of the city administration. 
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This greater concentration in the municipal organi- 
zation permits of the employment of the professional 
expert, and as a matter of fact more and more export 
professional officers are now being appointed in Ameri- 
can cities. 

There is, finally, one other respect in which American 
local government may be distinguished from the Tgn gTiah 
i^tem and, indeed, from every other European (s^ystem 
of local government outside of Switzerland. In many 
states provision is made for the direct decision by the 
people of a local district of questions of local policy. 
The oldest instance of this direct participation of the 
people in the work of local government is to be found 
in the New England towns. Here all the voters of the 
town meet together several times a year in what is 
called the ''town meeting." At this meeting, in addi- 
tion to electing town officers, they decide what amoimts 
of money shall be raised by taxation and spent the com- 
ing year for the various town services, such as roads, 
schools, the care of the poor, and so on. 

In many of the states where there are no town meet- 
ings provision is made for submitting to the voters of 
the local districts, sometimes even to the voters of the 
cities, questions affecting the welfare of the districts, 
such as the question whether the district shall borrow 
money for some specific purpose. This practice has 
come to be known as the referendum. 

The present tendency would seem to be in the direc- 
tion of the extension of the use of the referendimi, 
which is often at the present time to be found in con- 
nection with the commission form of city government. 

The town meeting and the referendum have the effect 
of increasing the popular self-government character 
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which the American system of local govermnent has 
taken on from the almost universal use of popular elec- 
tion as a means of filling local offices. In probably no 
other country in the world has the attempt been made 
to vest in the people of the local districts — ^that is, in the 
governed— so much power of determining by whom they 
shall be governed and of deciding important questions 
of local poUcy, 

That the English, and particularly the American sys- 
tem of local government does, by its self-government 
popular character, do much, through the experience 
which the people gain in the management of local affairs, 
to train them for the wider sphere of state constitutional 
government cannot be denied. That the American 
system, by reason of its ultra-popular character, loses 
a great deal in administrative efficiency is, however, 
just as true. 



XXV 

1 

THE LOCAL INSTITUTIONS OF CONTINENTAL EUBOFE 

n^HE existing local institutions of continental Europe 
^ may be said to find their origin in the adminis- 
trative system established by Napoleon for the first 
French Republic in 1800. Of course German local in- 
stitutions owe much to distinctly German tradition and 
custom, while Italian and Spanish local institutions in 
the same way find many of their roots in a local i>ast. 
At the same time it is none the less true that Napoleon's ' 
administrative system of 1800 has had an enormous in- \, 
fluence on continental Europe. 

The system of Napoleon would almost seem to have 
been the result of a conscious attempt to follow the 
Roman administrative system, over whose main featureaf 
we have already glanced. The le Aflipg idfta i n it was' 
extreme ceutralizatioiL. The country was divided into 
districts called departments; these were in their turn 
composed of what were called wards {arrondissemenls). 
Each ward contained a certain number of municipalities 
(communes), which made no distinction between the " 
open country or rural portions and the thickly populated . 
or urban portions. At the head of the department was 
placed an officer with the old Roman name of prefect. 
At the head of the ward was an under-prefect, and at 
the head of the municipahty was a mayor. By the 
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side of each of these ofBcers was placed a council. These 
councils were called respectively the general council, 
the ward council {conseil d'arrondissement), and the 
municipal council. All the officers mentioned, together 
with the members of all the councils, were appointed 
by the central government and could be removed by 
it. Not one was elected by the people of the local ' 
districts^- 

The principal officers in this system, that is the 
prefects and under-prefects. were professional expert 
officers who made the performance of official duties^ 
their career. They devoted tlieir entire time to their 
work, and received 'a compensation large enough to 
permit them to live without resorting to other means i 
of livelihood. 

Under this system, particularly during the time it * 
was subject to the energetic direction of Napoleon, 
France developed great administrative efficiency. This 
was due, however, not merely to the general system. 
This system was, it is true, simple, and under it official 
responsibility was clearly defined. But the French 
made provision as well for certam technical services, 
such as the engineers of bridges and roads, which had 
charge of the public works of the country. The officers 
in these services received a splendid technical education 
at schools established by the government for their edu- 
cation, which have taken high rank among the tech- 
nical schools of the European world. 

While the officers in these services all had to possess 
technical quahfications in order to obtain their positions, 
there were no formal technical or even intellectual quali- 
fications required of the prefects and the imder-prefecta. 
The excellence of the service which these officers reu- 
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dered was due entirely to the wisdom of the central 
government in making its appointments, and to the 
permanence of the positions. For, once appointed, a 
prefect or an under-prefect could look forward with 
reasonable certainty to a lifetime spent in official ser4 
vice, if he could prove that he was able to fill the posi-' 
tion satisfactorily. 

The distinguishing features of this system were, then, 
the professional expert, permanent service for which it 
made provision, and its distinctly centralized non- 
popular character. It was the professional centrally 
appointed expert officer who decided all important ques- 
tions affecting the local districts. The people of those 
districts had no legal way of making their wishes known 
except through the local councils, whose functions were 
largely advisory. The system therefore was distinctly .5 
not a popular self-government system. 

After the Revolution of 1830, however, the people of 
France began to demand participation in the work of 
local government. A series of laws was passed, be- 
ginning with 1830 and ending in 1884, which gradually 
introduced the self-government element into the sys- 
tem. At the present time the members of all the local 
councils are elected by the people of the districts con- 
cerned, while the popularly elected municipal council 
elects the mayor of the municipality. The prefect and 
the under-prefect are still, however, appointed by the • 
central government, and as the powers, particularly of ' 
the prefect, are very large, the central government has 
still a very extensive control over local government. 

The grant to the people of the districts of the power 
to elect the members of the local councils has been ac- 
companied by the grant to those local councils of quite 
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large powers to regulate what are regarded as local 
affairs. The actual local initiative has been greatly 1 
increased, many matters which formerly were attended 
to by the central government now being attended to by 
the local councils. Indeed, the powers of the munici- 
pal councils are by the act of 1884 not enumerated. 
That is, those councils may, subject to the limitations 
on their powers contained in the law, take up any sphere 
of work which they deem proper. The result is that, i 
at any rate so far as concerns the municipalities, the I 
central control is rather supervision than actual ad- ) 
ministration by centrally appointed officers of local ' 
affairs. 

The French system has, therefore, as the liesult of 
the development of the nineteenth century, come to 
resemble greatly the English system. It differs from 
that system, however, in at least two important respects. 
In the first place the central control and supervision over 
local affairs is more comprehensive, more systematic, 
and probably more effective in France than in England. 
The French system is, from an administrative point of 
view, therefore, considerably more centralized than is 
the English. 

In the second place, th^e is in the English system no 
officer who resembles the French prefect. For the 
French prefect is not entirely a local officer. He is, it 
is true, the executive of the local government of the 
district called the department. But the department is 
not merely an organ of local government. It is as well 
an administrative district for the purposes of the central 
administration. The prefect is in the department the 
subordinate officer of every one of the central adminis- 
ative services, for which no special provision has been 
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made. With these senices the department as an 
organ of local government has nothing to do. 

In both England and the United States the central 
services, with which the local districts such as the county 
have no concern, have each their own districts, made to 
suit the convenience of the particular service, and have 
each within such special districts their own officers. 
By the French system the attempt is made to give to 
each of these services the same district and to make one 
officer, the prefect, the officer in charge for each of those 
services. That the French system has many advan- 
tages may not be denied. Some of these advantages 
are the greater simplicity of the system and the greater 
consequent ease which the citizen has in dealing with 
the government. 

Furthermore, the prefect, being the representative in 
the local district of almost all the administrative ser- 
vices, may co-ordinate the various services in such a 
way as to secure greater economy than is possible under 
a system not based on a common administrative dis- 
trict. 

Finally, the French system encourages a reasonable 
decentralization of the central services of the govern- 
ment. For the prefect is an officer of such dignity that 
it is safe to intrust him with the final decision of many- 
minor administrative matters which otherwise would 
be sent to the head of the service at the seat of the gov- 
ernment. 

The centralized administrative system which Na- 
poleon established was carried into a number of Euro- 
pean countries, largely as the result of the success of 
French arms. Its inlierent excellence was undoubtedly 
also responsible for the fact that is has been so widely 
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copied. At the present time it thus may be said that ' 
the Italian, the Spanish, the Belgian, and the Dutch 
local government systems owe much to the adminis- 
trative system of Napoleon, While subsequent local 
development has in most cases resulted in the grant to 
the people of the various local districts of the power to 
elect the members of the local councils wliich have an 
important influence over local government, all the 
countries mentioned make provision for an ofBcer like 
the French prefect, who is appointed by the cen- 
tral government, and who exercises very important 
powers. 

•^ In Germany also French administrative institutions i 
had a very important influence over the local government 
system in the early years of the nineteenth century. 
In Prussia, however, to which our consideration will 
be confined, there were other influences at work which 
have had the effect of introducing very serious modi- 
fications. These influences were twofold in character. 
In the first place they were of distinctly German, or 
perhaps it would be better to say, of Prussian, origin. 
These Prussian influences were in the direction of em- 
phasizing the professional permanent expert character 
of official service. These influences were, in the second 
place, of just as distinctly English origin. When Prussia 
began to reorganize her administrative system after the 
Peace of Tilsit, which ended a disastrous war with 
France, the Prussian king called into his service Baron 
Stein. Stein was convinced that the weakness which 
Prussia had exhibited in her recent war with France had 
been in large measiu-e due to the fact that she had not 
enou^ local self-government. He therefore attempted 
to organize on administrative system which should con- 
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tain many English features. Stein was, however, able 
to reorganize only the system of municipal government 
before the Prussian king was obliged by Napoleon to 
dismiss him from office. 

Stein's work was nevertheless continued by Chan- 
cellor von Hardenbergh, who succeeded him. Harden- 
bergh had, however, greater beUef in the French cen- 
tralized professional administrative system than in 
English local self-government, and at the same time was 
of the opinion that it was desirable to lay even greater 
emphasis than had Napoleon on the trained expert. 
Therefore, while he did not seriously modify Stein's 
plan of municipal government, he did not extend to the 
open coimtry the idea of local self-government which 
underlay it. The result was that, apart from the cities, 
the local government of Prussia was for the most part 
intrusted to centrally appointed o£Bcials who had been 
trained for the work which they were to do. 

Soon after the Franco-Prussian War the qu^tion of 
local administrative reform was again taken up and 
again Enghsh influences came to the front, this time 
largely owing to the work of Gneist, a professor in the 
University of Berlin and a student of Enghsh institu- 
tions. A series of laws was finally passed, beginning 
in 1872 and ending in 1883, which completely remodeled 
Prussian local government. 

The system of local government which was estab- 
lished by this legislation is interesting and important, 
not merely because it is the latest and on the whole the 
most clearly thought-out system which the administra- 
tive law of European states can present for our examina- 
tion, but also because it was later made the basis of 
the local institutions which Japan established wbea 
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that country recently attempted its admlnlBtrative re- 
organization. 

In the space at our command it will be, of course, 
impossible to attempt anything more than the state- 
ment of the salient features of this Prussian system of 
local government. 

These features are: 

First. The employment of trained professional ex- 
perts, who are educated by the state, and for the most 
part are appointed by the central government of the 
state. These officers have a fixed tenure of office — that 
is they may not be removed except for misbehavior, 
and they receive a compensation large enough to per- 
mit them to live ■nithout resort to other means of 
livelihood, and a pension when they retire. They are 
educated at the universities, where they must, if be- 
longing to the general administrative service, have re- 
ceived a thorough training in law and poUtical science, I 
and must, before they are permanently appointed, have 1 
had practical experience in official worlt. If they be- 1 
long to the special technical administrative services, they J 
must have received their education at some one of the | 
state teclinical schools. 

These professional expert officers are not, as in thai 
English system, the employees of local boards or coun- 
cils composed of popularly elected non-professional lay- 
men, but themselves exercise a certain authority, the 
exact measure of which is dependent upon the nature . 
of the position they hold. 

There is one of these professional expert officers i 
the head of each of the local districts, outside of the! 
cities, into which the country is divided. At the head! 
of the Province, thus, is the governor (Oberprdsident); aM 
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the head of the Government District, as it is called, is 
the Government President (Regemngsprasident) ; at the 
head of the Circle is a commissioner {Landrath). These 
districts are sometimes organs of local government. This 
is the case with the Province and the Circle. But 
whether they are or not they are also administrative 
districts, and practically the only such districts for the 
purposes of the central administration. The officers 
at the head of them are sometimes at the same time 
the executives of the local governments and the agents 
of the central govermnent in the districts. 

So far it will be noted that the Prussian system of 
local government resembles very closely the French 
system estabhshed by Napoleon, but that it differs from 
that system in that it lays much more emphasis upon 
expert professional training and intellectual qualifica- 
tions, 

A second feature of the Prussian system is the sub- 
jection of the professional centrally appointed expert 
official to the control, even in matters of purely tscecutive 
administration, of a popular non-professional body 
elected directly or indirectly by the people of the dis- 
trict. Thus there is by the side of the governor of the 
province a provincial council elected by the local pro- 
vincial legislative body, and by the side of both the 
government president and the circle commissioner a 
similar council. This attempt to combine professional 
expert service and the self-government popular element 
is characteristic of the entire Prussian local govermnent 
system being made as well in municipal government. 
In the cities, which as in England are clearly distin- 
guished from the government of the rural districts, is 
usually to be found at the bead of each branch of mu- 
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nicipal administration a board or committee composed I 
of a professional expert and a number of non-professional I 
laymen representative of the people. As a rule, finally, , 
the non-professional elements outnumber the professional 
experts, and therefore actually control the situation. 
The expert can therefore win in the case of any differ- , 
ence of opinion only as his superior knowledge of tha 4 
conditions of the problem to be solved enables him to I 
convince his non-professional colleagues. I 

This method of attempting to combine the work of I 
the expert and the non-professional layman is the I 
peculiar contribution which Germany has made to the 1 
development of local institutions. I 

In the third place the distinctly local matters affect- I 
ing the various districts of local government are, in I 
accordance with English ideas, put in the charge of 1 
locally elected councils, which, within the limits of the I 
law, determine what branches of work shall be under- 1 
taken by their districts, and in conjunction with pro- I 
fessional experts carry on the various branches of local 
administration. It is to be noted, however, that Prussia 
has not adopted the EngUah idea of enumerating the 
powers of these councils. On the contrary, they may, 
subject to a central administrative control, do anything 
which is of local interest to the district. Thus they may 
borrow money if they see fit, subject to the approval of . 
the central administrative officer who by the law may | 
exercise supervision over them. They do not, as waa I 
originally the case in England, and is still largely thel 
case in the United States, have in each case to get the "I 
permission of the legislature to be given by the passage ' 
of a special law. In Prussia, however, as in France, 
the central administrative control is, notwithstanding 
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the recent changes in the English law, much more ex- 
tensive and much more effective than it is in England. 
The system of local government in Prussia is, therefore, 
notwithstanding the participation which has by the 
reforms subsequent to 1872 been granted to the local 
people, much more centrahzed from the administrative 
point of view than is the system in either England or 
the United States. 

In all the countries which have adopted constitutional 
government it will be noticed then that large powers of 
participating in the local government have been g^ven 
to the local people. We can therefore hardly refrain 
from reaching the conclusion that a pretty wide partici- 
pation of the people in local government is necessary 
to the successful operation of constitutional govern- 
ment. The existence of a judicial system which is in- 
dependent of the executive is also just as necessary. 
It is because of the existence of an independent judiciary 
that a government of laws rather than of men is secured. 
It is because of the training which the people secure in 
their management of their local affairs that they become 
able to deal intelligently with the more complex if not 
more important national affairs. Without an independ- 
ent judiciary and without participation by the people 
in local government we have, whatever may be the 
formal relations of executive and legislature, merely 
the forms of constitutional government. This is not 
to say that at times in a nation's history the forms of 
constitutional government are not of supreme impor- 
tance. But it is always to be remembered that the 
establishment of those forms is only half the problem. 
The substance of constitutional government may come 
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! in time, but it will come only as the people of ' 
; country realize, on the one hand, the importance of 
rule of law, and, on the other hand, the necessity ' 
they themselves must be trained in the school of 1 
government to solve the larger problems of their nati< 
Ufe. 




Section 1. All legialative powers herein Erant.ed shall be vested ii 
[ K Congreaa of the Uail«d States, which shall conaiflt of a Senate and a 
House of Reprceentativce. 

Sac. 2. The House of Rppresentat.ivea shall be composed of members 
chosen every second year by the people of the several States, and the 
dectoTS in each State shall have the qualifications requisite for electora 
of the most numoroua brimch ot the State Legislature, 

No person shall be a Representative who shall not have attained to 
the age of twenty-five years, sJid been seven years a citizen of t.he United 
States, and who shall not, when elected, be an inhabitant of that State 
in which he shall be chosen. 

Repreaentativea and direct taxes shall be apportioned among the 
several States which may be included within this Union, according to 
their respective numbers, which shall be determined by adding to the 
whole number of tree persons, including those bound to service for a 
term ot years, and excluding Indians not taxed, three fifths of all other 
persons.* The actual enumeration shall be made within three years 
after the first meeting of the Congress of the 'United States, and 
within every subsequent term of ten years, in such manner as they shall 
by law direct. The number of Representatives shall not exceed one for 
every thirty tliousand, but each State shall have at least one representa- 
tive; and until such enumeration shall be made, the State of New Hamp- 
shire shall be entitled to chouse tbiw, Masaochusetta eight, Rhode 
Island and Providence Plantations one, Connecticut five, New York six, 
New Jersey four. Pennsylvania eight, Delaware one, Maryland six, Vir- 
ginia ten, North Carohna five, South Carolina five, and Qeorgia three.* 

When vacancies happen in the representation from any State, the 



■Tha HUUtitutloiiB sad noU* which roUon 
uiBHi from '* Modern CiHuAJtulioni," by V 
;iiiviinity ot Chisigii Pma. The wilhor bu 
uke grmlBfu] AabunrtslcEDeDt of 



B BDMndiccs ere ronnntad by oe 
Fsh-jelih D«ld, published by tl 



ol Ihs UoutB <il KupieseuMtivsii tbsie buns >pi>n»inutel]r 



PRINCIPLES OF CONSTITUTrONAL GOV 

EiecutiT« uithority thereof Hh&Il ieaae writs of elecuoa 
vaoanowB. . u_-aker8wl 

The House of RepreHeiitativ« ahull choose tb«ar »!«»-" 
offioera; and ehall have the sole power of io»P^*'^^'"'l,_,nnfled ol 

Sec. 3. The 8,iiule ot iho United States ahiOl be '^^ (^ 
Benatore from ea.h -Stat.-, chosen by the Legislature m"^ 
years; and each Sinator shall have one vote. .pnoeof^' 

Immediately afl.r th.-y shiiU be assi-mblod in ^"^"^ , , (hMM <it» 
election, they shall be dividinj m equally as may be t°^ dwffl|» 
The seats of the Scnulors of the first i-lasa ahaU be ^^ITiraUon of I. 
tion of the second j^ar, of the second class at .'"^^Jjig gixth yea 
fourth year, and of the third claas al the eipiraUoo oi ^ vacan«e 

BO that one third may bo chosen every second year; ^^ Lfgislrt"'' 
happen by resignation, or otherwise, during ihe rectss „ppoinUO^'* 

of any State, the Execulive thereof may make "«'°'P"'''7? .heaSM such 
until the next roteting ot the Le-^ lature, whjcb snaJi 
vacanciea. ^-- ^^fc^fc.-- -uamwl to the age 

No person shall be a Senator w\.^ .'hai^M^^Bi^n.£bvi Staif^- *" 
of thirty years, and been nine years a 
who shall not, when elected, be on in hnb ifi 
■haU be chosen. 

The Vic6-PW8ident of the United States shall I 
Senate, but shall have no vote, unless they be equuJIy tliv 

Tlie Senate shall choose their other officers, and iil»o a 1 

tempore, in the absence of the Vice-President, or when he shall t 
the office of Prwidfnt of the United States. 

The Senate shall ha^'c Ihi- wilf power to try all impcachrnenfs. H'Jj^ 
■tting for that purj'"''!', 'hi'v i-WM he, on oath or ailirnmtion. When (i-. 
{Resident of the United States ia tried, the Chief Jualice HhalJ prvaid 
and no person shall be convicted without the concurrence of two tiurc^ 
of the members present. ^^ 

Judgment in cases of impeachment ahall not extend further than >■ 
removal from office, and disqualification to hold and enjoy any office t-.? 
honor, trust or profit under the United States: but the party convictf^rf 
shall nevertheless be hable and subject to indictment, trial, judgmenc 
and punishment, according to law. 

Skc. 4. The times, places and manner of holding elections for Sena- 
tors and R«preeentative8, shall be prescribed in each state by the Legis- 
lature thereof; but the Congress may at any time by law make or alter 
such regulations, except as to the places of choosing Senators. 

The Congress ahall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they shaU by 
law appoint a different day. 

S>c. 5. Each House ahall be the judge of the electiona, returns and 
qualifications of its own members, and a majority of each shall constitute^ 
a quorum to do business; but a smaller number may adjourn from dv 
to day, and may be authorised to oompel the attendanoe of absent mc'. 
ben, In luoh manner, and undn nieh penalties m each House may pro 
Tide. 
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^Kacb House may d(?tcnnine the niiee of ita prcxM^diDgB, ptmiah itvfl 
BmberB for <liBor(lcrly behavior, and, with ihe canciurunce of two 1 
jjrd a, expel a member. I 

^Xlacb House shall beep & joumnl of ita proceedingH, and from time to 
Bte publish the same, excepting such parts &a may in their judgment 
Hiuire secrecy; and the yeas and nays of the members of cither House 
K any question shall, at the desire of one fifth of those present, be entered 
B the journal. 

■ Neither House, during the ecssion of Congress, shall, without the 
■gnsent of the other, adjourn for more thsn three days, nor to any Other 1 
bbce than that in which the two Houses shall l>c sitting, I 
L 6sc. 6. The Senators and Representatives shall receive a compensa- 
Km for their services, to be Bscertiuned by law, and paid out of the 
Bmaury of the United States. They shall in all caees, except treason, 
bony and breach of peace, be privileiied from arrest during their al- 
pndance at the session of their respective Houses, and in going to and 
btuniiDg from the same; and for any speech or debate in either House, 
&^ shall not be queetioned in any other place. 

k No Senator or Representative shall, during the time for which he was 
beted, be appointed to any civil olfice under the authority of the United 1 
Mtee, which shall have been created, or the emoluments whereof shall J 
fiire been increased during such time; and no person holding any office j 
bder the United States, shall be a member of either House during hil 
^Kbmuuice in office. 

Hho. 7. All bills for raising revenue shall oripnate in the House of | 
^BnBentatives; but the Senate may propose or concur with amend- . 
^Bto as on other bills. J 

Hbei7 bill which shall have passed the House of Represent ativea and 
^^Svuite, shall, before it become a law, bo presented to the President 
^■le United States; if he approve be shall sign it, but if not be shall 
^Bm it, with bis objections, to that House m vrbioh it shall have origi' 
HHi who shall enter the objections at large on their journal, and pro- 
Hii to reconaidor it. If after such reconsideration two thirds of that 
Huse ^ttail agree to pass the bill, it shall be sent, together with the ob- 
^■HNISi to the other House, by which it sliall likewise be reconsidered, 
■d, if approved by two thirds of that House, it shall b(H:o:ne a law. But 
Bail BUCh cases the votes of both Houses shall be determined by yeas 
^U naye, and the names of the persons voting for and against the bill 
bn be entered un the journal of each House respectively. If any bill 
BdJ not be returned by the President within ten days (Sundays 
M;*pt«d) after it shall have been presented to him, the same shall 
n law, in like manner as if he had signed It, unless the Congress 
their adjournment prevent its return, in which case it shall not 

resolution or vot« to which the concurrence of the 

and House of Representatives may be necessary (except on a 

in of adjournment) shall be present^ to the Prewdent of the 

States; and before the same shall take effect, shall be approved 

being disapproved by him. shall be repassed by two thirds of J 
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the Senate and House of ReprceentativeB, according to the rules and 
limitations preacribed in tho case of a bill. 

Sec. 8. The CongrcBB ehaJl have power to lay and collect taxes, 
duties, imposts and excises, to pay thn debts and provide for the canungD 
defence and general welfare of tho United States; but all duties, impoata 
and exciseH shall be uniform throughout the United Stat^sj 

To borrow money on the credit of the United States; 

To regulate commeTcc with foreign nations, and among the aevenl 
States, and with the Indian tribes; 

To establish an uniform rule of naturalization, and uniform laws on 
the subject of bankruptcica throughout the UnitwJ Slates; 

To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and measures; 

T() provide for the punishment of counterfeiting the securitiea and 
current coin of the United States; 

To establish post-ofhces and post-roads; 

To promote the progress of science and useful art«, by securing for 
limited times to authors and inventors the exclusive right to their re- 
spective writings and discoveries; 

To constitute tribunals inferior to the Supreme Court; 

To define and punish piracies and felonies committed on the high 
seas, and offences ngainst the law of nations; 

To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 

To raise and supjiort armies, but no appropriation of money to that 
use shall be for a longer term than two years; 

To provide and maintain a navy; 

To make rules for the government and regulation of the land and 
naval forces; 

To provide for calling forth the militia to execute the lawa of the 
Union, suppress insurrections and repel invasions; 

To provide for organizing, arming, and disciplining, the mihtia, and 
for governing such part of them as may be employed in (ho service of 
the United States, reserving to the States respectively the appointment 
of the officers, and the authority of training the mihtia according to the 
discipline prescribed by Congress; 

To exercise esclusive legislation in all cases whatsoever, over such dis- 
trict (not exceeding ten miles square) as may, by cession of particular 
States, and the acceptance of Congress, became the seat of the govern- 
ment of the United States, and to exercise like authority over all places 
purchased by the consent of the Legislature of tho State in which the 
some shall be, for the erection of forts, magazines, arsenals, dock-yards, 
and other needful buildings; — and 

To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this 
Constitution in the government of the United States, or in any depart- 
ment or officer thereof. 

Sgc, 9. The mij^atioa or importation of such perwna as any of Ihe 

States now existing aholl think projHT to admit, ^all not be prohibited 
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by the Congress prior to the year one thousand eight hundred and dght, 

but a tax or duty may bo impoeed on Buch importation, not exceeding 
ten doUnTB Tor each persou. 

The privilege of the writ of habeas corpus shall not be Buapended, im- 
IcsH when in eaaee of rebellion or invasion the public safety may require it. 

No bill of atliunder or ex poet faoto law Bhal) be passed. 

No capitation, or other direct tax shall be hud, unless in proportioa J 
10 the census or enumeration herein before directed to be taken. 

No tax or duty shall be laid on articles exported from any State. 

No preference shall be given by any regulation of commerce or revenue 
to the ports of one State over those of another: nor shall vessels bound 
to, or from, one State, be obliged to enter, clear, or pay duties in another. 

No money shall be drawn from the treoflury, but in consequence of 
appropriations made by law; and a regular statement and account of 
the receipts and expenditures of all pubhc money shall bo published 
from time to time 

No title of nobility shall be panted by the United States: and no 
jwrson holding any office of profit or trust under them shall, without the 
consent of the Congress, accept of any present, emolument, office, or 
title, of any kind whatever, from any king, prince, or foreign state. 

Sue. 10. No State shall enter into any treaty, alliance, or confedera- 
tion; grant letters of marque and reprisal; coin money; emit bills of 
credit; make anything but gold and silver coin a tender in payment of 
debts; pusa any bill of attainder, ex post facto law, or law impairing the 
obligation of contracts, or grant any title of nobility. 

No St.at« shall, without the consent of the Congress, lay any imposts 
or duties on imports or exports, except what may be absolutely neces- 
sary tor executing its inspection laws; and the net produce of all duties 
Mid imposts, laid by any State on imports or exports, shall be for the 
Llm of the treasury of the United States; and all such laws shall be buEh | 
■i|Nt to the revision and control of the Congress. 

No State shall, without the consent of Congress, lay any duty of tott- 1 
nage, keep troops, or ships of war in time of peace, enter into any agre^ 1 
ment or compact with another State, or with a foreign power, t 
in war, unless actually bvadcd, or in such imminent danger as will not | 
admit of delay. 

PARTICLE n 
Section 1. The executive power shall he vested in a President of 
the United States of America, He shall hold his office during the term 
of four years, and, t<^ether with the Vice-President, chosen for the 
same term, be elected ae follows: 

Each State shall appoint, in such manner as the Legislature thereof 
□ULy direct, a number of Electors equal to the whole number of Senators 
and Representatives to which the State may be entitled in the Congress: 
but no Senator or Representative, or person holding an office of trust or 
ro6t under the United States, shall be appointed an Elector. 
I The Electors shall meet \a their respective States, and vote by ballot 
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for two persons, of wfacmi one at least shall not be an inhabitant d the 
same State with themselves. And they shall make a list of all the pw- 
BODS voted for, and of the number of votes for each; which list they ehkll 
sign and certify, and trajnsmit sealed to the »c«t of the Kovemment of 
the United States, direct«d to the President of the Senate. The Preai- 
dpnt ot the Senate ehall, in the presence of the Senate and House of 
Representatives, open all the certificates, and the votes ehall tlien be 
counted. The person having the greatest number of votes shall be the 
President, if such number be a majority of the whole number of Electon 
appointed; and if there be more than one who have such majority, and 
have an equal number of votes, then the House of ReiMCseutativ 
immediately choose by ballot one of them for President; and if 
son have a majority, then from the live highest on the liat the said House 
shall in like manner choose the President. But in choosing the Prwi- 
dent, the votes shall be taken by States, the representation from eaob 
State having one vote ; a quorum for this purpose ahall consist of a mem- 
ber or members frora two thirds of the States, and a majority of all the 
Statrs shall be necessary to B choice. In every case, after the choice of 
the President, the person having the greatest number of votes of the 
Electors shall be the Vice-President. But if there should 
or more who have equal votes, the Senate shall choose from them by 
ballot the Vice-President.' 

The Congress may determine the time of choosing the Electors, and 
the day on which they shall give their votes; which day shall be the 
some throughout the United States. 

No person except a natural-bom citixen, or a citJEen of the United 
States at the time of the adoption of this Constitution, shall be eligible 
to the office of President; neither shall any person be eli^Ie to that 
ofSne who shall not have attained to the age of thirty-five years, and been 
fourteen years a resident within the United States. 

In case of the removal of the President from ofBce, or of his death, 
reaignation, or inability to discharge the powers and duties of the said 
office, the same shall devolve on the Vice-President, and the Congress 
may by law provide for the case of removal, death, resignation, or in- 
ability, both of the President and Vice-President, declaring what officer 
shall then act as President, and such officer sliall act accordingly, until 
the diaabihty be removed, or a President shall be elected. 

The President shall, at stated times, receive for bis services a com' 
pcnsation, which shall neither be increased nor dimim'shed during ibi 
period for which he shall have been elected, and he ahall not receive 
within that period any other emolument from the United States, or any 

Before he enter on the execution of his office, he ahall take the follow- 
ing oath or affirmation: — "I do Bolcmuly swear (or alHrm) that I will 
faithfully execute the office of President of the United States, and will 
to tlie best of my ability, preserve, protect and defend the Constitution 
ot the United States." 

Sec. 2. The President shall be commander-in-chief ot the army and 
■ Tbii cliiiiw hu been lupenoded by the to 
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rilie United States, and of the militia of the several S 
called into the actual aervico of the United States; he may require the 
opinion, la writing, of the principal officer in each of the executive de- 
partments, upon any BubJRct relating to the duties of their reapeetivQ 
ofBces, and he ahall have power to grant reprieves and pardons for of- 
fences against the United States, except in caflcs of impeachment. 

He shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two thirds of the Senators present concur; 
and he shall nominate, and by and with the advice and coneent of the 
Senate, shall appoint ambassadors, other pubhc ministers and consuls, 
judges of the Supreme Court, and all other officers of the United States, 
whose appointments are not herein otherwise provided for, and which 
shall be established by law; but the Congress may by law vest the ap- 
pointment of such inferior officers, as they think proper, in the Presideot 
alone, in the courts of law, or in the heads of departments. 

The President shall have power to fill up all vacancies that may happen 
during the recess of the Senate, by granting commissions which shall 
expire at the end of their next session. 

Sec. 3, He shall from time to time give to the Congress information 
of the state of the Union, and reooramend to their consideration such 
measures as he shall judge necessary and expedient; he may, on eictraor- 
dinary oeeaaiona, convene both Houses, or either of them, and in case 
of disAgreement between them, with respect to the time of adjournment, 
be may adjoum them to such time as he sliall think proper; bo shall 
reuejve ainbafisodors and other public ministers; he shall take care that 
the laws be faithfully executed, and shall commission all the officers of 
the United States. 

Sbc. 4. The Preaident, Vice-President and ail civil officers of the 
United States, shall be removed from office on impeaehment for, and 

Knviction of, treason, bribery, or other high crimes and misdemcanore. 
Bec 
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Bection 1. The judicial power of the United States shall be vested 
e Supreme Court, and in such inferior courts as the CongmsB may 
time to time ordain and establish. The judges, both of the Supreme 
and inferior courts, shall hold their offices during good behavior, and 
shall, at stated times, receive for their services s compensation, which 
shall not be diminished during their continuance in office. 

Sbc. 2. The judicial power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, and treatiea 
made, or which shall be made, under their authority; to all cases affect- 
ing ambassadors, other pubhc ministers and consuls; to all cases of 
admiralty and maritime jurisdiction; to controversies to which the 
United States shall be a party; to controversies between two or more 
States, between a State and cilinens of another State, between citiiena 
of different States, between citieenB of the same State claiming lands 
under grants of different States, and between a State, or the cititena 
• thereof, and foreign states, citiiens or subjects. 
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1q all cases affecting smbussadors, other public mintstera and conauls, 
and thoee in which a State shall be party, the Supreme Court shall havt 
original jurisdiction. In all the other caaca before mentioned, the Su- 
preme Court shall have appellate juriediction, both aa to law and fact, 
with such exceptions, and under such regulations, as the Congreaa aball 

The trial of all crimes, except in cases of impeachment, shall be bj 
jury; and such trial shall be hdd in the state where the said crimes shall 
have been committed; but when not committed within any State, the 
trial shall be at such place or places as the Congress may by Ian have 
directed. 

Sec. 3. Treason against the United States shall consist only in levy' 
ing war against them, or in adhering to their enemies, giving them aid 
and comfort. No person shall be convicted of treason unices on t" 
testimony of two witnesses to the same overt act, or on confeasion 

The Congress shall have power to declare the punishment of treason, 
but no attainder of treason shall work corruption of blood, or foifdtura 
except during the life of the person attainted. 



SEcnoM 1. Full faith and credit shall be given in each Stat« to the 
public acts, records, and judicial proceedings of every other Stat«. And 
the Congress may by general laws prescribe the manner in which such 
acta, records and proceedings shall be proved, and the effect thereof. 

Sec. 2. The citizens of each State shall be entitled to all privilegea 
and immunities of citizens in the several States. 

A person charged in any State with treason, felony, or other crime, 
who shall flee from justice, and be found in another State, shall oi 
mand of the executive authority of the Stal« from which he fled, be de- 
livered up to be removed to the Statfi having jurisdiction of the crime. 

No person held to service or labor in one State, under the laws thereof, 
escaping into another, shall, in consequence of any law or reflation 
therein, be discharged from such service or labor, but shall be delivered 
up on claim of the pwly to whom such service or labor way be due. 

Sec. 3. New States may he admitted by the Congress into this 
Union; but no new States shall be formed or erected within the juris- 
diction of any other State; nor any State be formed by the junction of 
two or more States, or porta of States, without the consent of the 1 
latures of the Stales concerned as well as of the Congress, 

The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property belonging 
to the United States; and nothing in this Constitution shall be so 
strued as to prejudice any claims of the United States, or of any particu* 
lar Stat«. 

Sec. 4. The United States shall guarantee to every State io this 
a republican form of government, and shall protect each i-f them 
il invauon: and on application of the LaoBlature, or of the Execic 
824 
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■ucd) against domestic vii>«9 



I 



The CongresB, whenever two (hirds of both Bousea ahall deem it ni 
Oftry, abftU propose amendmenls to this Constitution, or, on the applica- 
tion of the LegialalureB of two thirds of the several States, shall call a 
convention for proposing amendiuentB, which, in either coae, shall be 
valid to all intents and purposes, as puj t of this Constitution, when rati- 
fied by the Legislatures of three fourths of the several States, or by con- 
ventions in three fourths thereof, ae the one or the other mode of ratifica- 
tion may be proposed by the Congress; provided thut no amendment 
which may be made prior to the year one thousand eight hundred and 
eight shall in any manner affect the first and fourth clausea in the ninth 
aection of the first article; and that no State, without its consent, shall 
bo deprived of its equal suftrage in the Senate. 

ABTICLE VI 

All debts contracted and engagements entered into before (he adop- 
tion of this Constitution shall be as valid against the United States 
under this Constitution, as under the Confederation. 

This Constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be bound thereby, 
Sinything In the constitution or laws of any State to the contrary not- | 
withstanding. 

The Senators and Representatives before mentioned, and the mem- 
bers of the several State Legislatures, and all executive and judicial 
officers, both of the United States and of the several States, shall be bound 
by oath or affirmation to support this Constitution; but no rehgioua 
test shall ever be required aa a qualification to any office or pubUc trust 
under the United States. 



The ratification of the c 
for the establishment of this Constiti 
ing the same. 



nine States shall be sufiicieiit 

a between the States BO ratify^ 



ARTICLES IN ADDITION TO. AND AMENDMENT OF, THE ^ 
CONSTITUTION OF THE UNITED STATES OF AMERICA 



Congress shall make n 
r prohibiting (he free c 



v respecting an establishment of religioa,! 
se thereof; or abridging the freedom of 1 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

speech, or of the press, or the ri^t of the people peaceably to aa s c mble, 
and to petition the government for a redress of grievances.^ 

ARTICLE u 

A well-regulated militia being necessary to the security of a free state, 
the right of the people to keep and bear arms shall not be infringed. 

ABncLE in 

No soldier shall, in time of peace, be quartered in any house, without 
the consent of the owner, nor in time of war but in a manner to be pre- 
scribed by law. 

ABncLB rv 

The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be vio- 
lated, and no warrants shall issue but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be searched, 
and the persons or things to be seized. 

ABTICLE V 

No person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service in time of war or public danger; nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due process of law; 
nor shall private property be taken for public use without just com- 
pensation. 

ARTICLE VI 

In all criminal prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; 
to have compulsory process for obtaining witnesses in his favor, and to 
have the assistance of counsel for his defence. 

ARTICLE VU 

In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law. 

1 The first ten amendments were proposed by the first Congress, on September 25. 
1789, and were ratified by three-fourths of the states during the two suooeeoing yeaxv. 
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ExceeaJTO bail sb&Il not be required, i 
cruel and nT^nfyift^ pimisbnkcntH inflicted^ 



Kwiuti 



the Conatitutioa, of certain rights ehall not be 
deny or di3[ittragG others retained by the puoplo. 



The pnwoFB not delegated to the United States by the ConstitutioD, 
nor prohibited by it U) the States, iire reserved to the States respectively, 
or to the people. 



AKTICLE XI 



The judicial power of the United Stat<u shall not be construed to 
ejctend to any suit in law or rf|uity, commenced or prosecuted against one 
of the Unittil Slates by citizens of onuthur Stale, or by citizens ur sub- 
liects of aoy foreign state.' 



TTie Elefltora daall meet in their reBpoctive StatoB, and vote by ballot 
for President and Vice-President, one of whom, at least, shall nut be an 
inhabitant of the same State with themselves; they shall nnmc in thi^ 
ballots the person voted for oa President, and in distinct ballots the 
person voted for as Vice-President; and they shall make distinct lists of 
all persons voted for as President, and of all persons voted for as Vic^ 
Pmiident, and of the number of votes for each, which lists they shall sign 
and certify, and transmit sealed to the seat of the government of the 
United States, directed to the President ot the Senate; — the President 
of the Senate shall, in the presence of the Senate and House of Repre- 
sentatives, open all the certificates, and the votes shall then be counted; — 
the person having the greatest number of votes for President shall be 
the President, if such number be a majority of the whole number of Elec- 
tors appointed; and if no person have such majority, then from the peiw 
sons having the highest numbers not exceeding three on the list of those 
voted for as President, the House of Representatives shall choose immc^ 
dint«1y, by ballot, the President. But in choosing the President, the votes 
shall be taken by Stales, the representation from eaeh Slate hitving one 
vote; a quorum for this purpose shall consist of a member or members 
from two thirds of the States, and a majority of all the States shall be 
necessary to a choine. And if the House of Reprceenlatives shall not 
choose a President whenever the right of choice shall devolve upon them, 
before the fourth day of March neit following, then the Vice-President 



declnHMl n 



r J amary ™ l^lS™"*^ 



n Much i: 



1794, and « 
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afaul Hie .» ^leB JaQL af n ckr taat U die demth or other oonstitutiooal 
*n M rn i ir ? -a isut ^vaieBfi. Tie penon IttTiiig the greatest nmnber of 
VMS jtf Vjw-^^-aiaens maJL be the \ we-Plreaident if such number be 
a aufoccj -if 'ae wbisit ^nmhrr of Ekctors appointed^ and if no peraoD 
fac^ & aufficcj. ^EK fraoL ?he rvo higjiest nombefB on the list the 
Sbbbs maH mixtm isat Vas^-Fpesmitati a quonnn for the purpose shall 
flOBBift if rmi -JitriB ^ ^he v^ofte Kombcr of Senators, and a migonty 
«f ^ait vniue jumfar ^bl he neccasarr to a choke. But no person 
^isnrjTntiiTy Tiifilggi> 10 ^he oflke of IVesident shall be digOile to 



^CCKW 1. Xeither slavery nor invohmtanr serritude, except as a 
^nautiMamz for crime vbereof the party shall hare been duly convicted, 
aufel ccft viihin the United States, or any place subject to their juris- 

^ CongreaB shall have power to enforce this article by i4>pro- 

s 



Sbthosc 1. An persons bom or natundiaed in the United States, and 
idbject to the juRsdictioQ thereof, are citizens of the United States and 
of the Scate vh««£n they neside. No Si ate shall make or enforce any 
^w vhkh shall abn\i|:e the pri^-iloges or immunities of citizens of the 
Fsi^ed S(a:«s: nor shall any .State deprive any person <rf life, liberty, or 
|!cvwr:y. ¥ri;hout due prvxx-zss of law; nor deny to any person within its 
jiarsdiirtian the equal protection of the laws. 

Ssc. 2. Representatives shall be apportioned among the several 
^^a;e» according to their respective numbers, cotmting the whole num- 
b^ ctf persons in each State, excluding Indians not taxed. But when 
the riidht to vote at any election for the choice of Electors for President 
lyod Vice-President of the United States, Representatives in Congress, 
ihe executive and judicial officers of a State, or the members of the Legis- 
lature thereof, is denied to any of the male inhabitants of such State, 
Iwing twenty-one years of age, and citizens of the United States, or in 
any way abridged, except for participation in rebellion or other crime, 
the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number of 
male citizens twenty-one years of age in such State. 

Skc. 3. Xo person shall be a Senator or Representative in Coiigress, 
w Elector of President and Vice-President, or hold any office, civil or 
militar\\ imder the United States, or tmder any State, who, having pre- 
viously taken an oath, as a member of Congress, or as an officer of the 

> TtM" tw«4ftb amendm^tit was proposed to the states on December 12, 1803. and was 
*J<slnry>l ad^H^teii September 25. 180I. ,,„/.« a ji.^ 

• Tho thirttH»n»h amendment was proposed on February 1, l5o5, anq was declarea 
IKK>|>ted oa IXjwmber IS. 1865. 
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Uniuiii States, or as a member of any Sute Legislature, or as an execu- 
tive or judicial officer of any State, to support the Constitution of the 
United States, ehali have engaged in inBurrcct.ion or rebeUion against the 
flame, or given aid or comfort to the coemies thereof. Dut Congreaa 
may, by a vote of two thirds of each House, remove euch disability. 

Sbc. 4. The validity of the public debt of the United Stntee, author- 
ized by law, including debts incurred for payment of penaionB and 
bounties for services in BUppreasing insurrection or rebellion, shall not 
be questioned. But neither the United States nor any Stat« shall assume 
or pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the toss or emancipation at 
atiy slave; but all such debts, obligations, and claims shall be held illegal 
and void. 

Sec. 5. The Congress shall have power to enforce, by appropriate 
legialutioD, the provisions of this article.^ 



B SccnoN 1. The right of citizens of the United States to vote shall 
. not be denied or abridged by the United States of by any State on ac~ i 

count of race, color, or previous condition of servitude. 
Sec. 2. The Congreaa shall have power to enforce this article by 

appropriate legislation.* 

AHTICLE XVI ' 

The Congress shall have power to lay and collect tases on incomes, 
from whatever source derive)], without apportionment, among the 
several States, and without regard to any census or enumeration. 

The Senate of the United States shall bo composed of two Senators 
from each State, electcfl by the poople thereof, for sis years; and each 
Senator shall have one vote. The electors in each State shall have the 
qualifications requisite for electors of the most numerous branch of the 
State Legislatures. 

When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of election 
to fill such vacancies: Provided, That the Legislature of any State may 
emjiower the executive thereof to make temporary appointments until 
the people fill the vacancies by election as the Logisluture may direct. 

This amendment shall not be so construed as to aflisrt the election or 
term of any Senator chosen before it becomes valid as part of the Con- 
stitution. 

■ The {oDiteenth uneDdmBnt nfl propoBsd to tbe itsles on June IQ, IseC. uui >ru 
dscUnd luliiDUd on July 2\, ISOS. 

'The aftnsatb une^meat wu propdKMt on February 27. 1S09, and iru (!e<ilunl 
■dnntfH an Matob 30. 1370. 

itocath and Niveotwnrh ammidnicnU are not included in P[o[, Dodd't 
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-^LlUitegrri ?TKC !&▼ CK rBE OBGlXXEAmN OF THE 



«. 1 1» -^ 



flhaC be> caBrned bj two 



Tnmrnigr if r^i!!niiaBf^Ml^A»iMidliTii ni»^ji lflQfc^ under 

^ Thr ?^ywAn^ ii i^ IftifiJ r ^nl be thuBu i by an afaeo- 
3tti£iicirr ic xnass^ a i^ ionae ind f^Mwiin of DcimtieB united 

A.12^ K r^ 3>-si3fnn re ibf Urgiciiibr sktM hMve the initiative of 
!kwsw ^.in.-*u.'-f!iit-7 vT^ tbf uHnniwc?' rf ibe Tiro chambers. He shall 
TP.Tninipb:^* ii>* isv? vijnt "Lbfr inx^r bewB xvAad br tbe two chamberB; 
iif iCiiil JAnt iin^r iini ferarr liifjr oawonicai. 

Hf iduJ. ii&x^ u»f ru:^! of parion; amDesoy may only be granted 

Bf ahfcT ji^p<r«ir;* %> aZ drU aai mi^tirr poatioDS. 

Bf' <dukl Tinf»«DS^ :^T<!fr j^tjit^ fTsurDODs; oivoys and ambasBadoTB of 

ITrvrr ar; vTC li*? F^Kait-sii of tbe Republic shall be ooantersigned by 
a Tr.:T.i<ceir. 

AST 4. A5 Ta»kx»c9e!9 omzr on and after tbe promulgation of the 
jWY**^! isw, lb? Py«63eiit ci ibe Republic ^laU appoint, in the Council 
<rf Minis! «^ ibe cvvjnnkvs of s^j^te in regular service. 

Tbe <\xortk>r? of siai-e thus cbown may be dismissed only by decree 
ffoderevi in the Council of Miniisters. 

Tbe councilors of 5<ate cbo^ien by virtue of the law of May 24, 1872, 
diall not, befon? the expiration of thdr powers, be dismissed except in 



« I^ pfrauakvn froM ^Modern CoMtiMiioBa'* by Prof. Wmlter Fairietah Dodd. pub- 
Iwbf i lA^ by ibe rni-nprsriT of Chicago Preaa. 

t jhw ki«3 of NovMBber 3U. 1$75: June 16, 1885, and February 13, 1880, pp. 302, 316. 

a Ab ^mOonal lav of F^?bruary 34. 1S7S, and laws of August 2. 1875, aad Deoem- 

188, 2»5, 3ia -• . 
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the manner provii^ed by that law. After the diBsolution of the National 4 

Aescmbly, they may be dieraissed only by resolution ot the Senate.' I 

Art. 5. The President ot the Republic may, with the advice of the I 

Senate, dissolve the Chamber of Deputies before the legal expiration of 1 

In that case the electoral collegeB sliall be siunmoncKl for new elections I 
within the spaco of two months, and the Chamber within the ten daya I 
following the elose ot the electionH.' I 

Art. 6. The ministere shall bo collectively respooaible to the cham- J 
bera for the general policy of the govcnunent, and individually for their | 
personal acts. I 

The President ot the Repubhc shall be responsible only in caeo of fl 
high treason.' I 

Art. 7. In case of vacancy by death or for any other reason, the two M 
chambers assembled together shall proceed at once to the election of a 1 
new President. ' 

In the mean time the Council of Ministera shall be yeetod with the ' 
executive power.' 

Abt. 8, The chambers shall have the right by separate resolutions, 
taken in each by an absolute majority of votes, either upon their own 
initiative or upon the request of the President of the Repubhc, to declare 
a revision of the constitutional laws necessary. 

After each of the two chambers shall have corns to this decision, they 
shall meet together in National Assembly to proceed with the reviaioo. 

The acts effecting revision of the constitutional laws, in whole or in 
part, shall be passed by an absolute majority of the members composing 
the National Assembly. 

During the continuance, however, of the powers conferred by the law 
of November 20, 1873, upon Marshal dc MacMahon, this revision shall 
take place only upon the initiative of the President of the Republic. [The 
republican form of govermnent shall not be made the subject of a pro- 
posed revision. Members of families that have reigned in France are 
ineligible to the presidency of the Republic.*! 

Art. 9. The scat of the executive power and ot the two chambers is 
at VerBBillea,* 

ESSTITUTIONAL LAW ON THE ORGANIZATION OF TItE 
SENATE ' 
(February 24, 1875) 
bticlb I. The Senate shall consist of three hundred members: 
hundred and twenty-five elected by the departments and uoloniea, 
•eventy-^ve elected by the National Assembly. 
tTtlwlair(>lMay24, ma.eounnihinaf na(e<i>ereF]ec(«]bytlie Naljniul Ansmhl* 
(or • term of nine yemi. This cIhuh tbervfore nuni to hav-t ftoy KppUcstioa afbu ISSl. 

■ An uncnded by Art. 1 d( tha amiRitutiaiul Isw of Augiut 14. I8S4. 

■ S™ Art, la o( thB contitutioiul Ian ot Jiil» IS. 1B75. 
•8« ATt.3oltheeoiut<tutIoii*llmiraf July IS, ISTA. 

) Ab uneiidRl by Art. 3 of the DODMitiitiDiul Inw ol AiuuM 14, 1S84 
' Itepuled by oonnltulianaj law of Juds 31. 1879. Se^sw of July 22, 1970 
' Arti. 1 to T a( Ibis law wen dsprived of their sonMituliniul r£ikruilcr by tbe Eon- 
UitniianjJ Uv ol Aoffuat U, 1SS4. and van repealed by law ol Deoamber 6. ISSt 
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Aht. 2. The department of the Seine and of the Nord ehall each elect 
five senators. 

The following departmentH ahaU elect tour Benalora each: Seine- 
Inffirieure, Paa-dc-Calais, Gironde, RhAnc, Finiatfire, CAt^'a-du-Nord. 

The following departments shall elect three senators each: Loinv 
Inf<5rieure, Safine^t-Loire, llle-et-VUaine, Seine-elrOise, Isfere, Puy-de- 
DAtne, Somme, Boiirhe»-du-Rliflne, Aisne, Loire, Manchc, Maine-et- 
Loire, Morbihan, Dordofcne, Haut«-Garonne, Charente-Inf^eiire, Cal- 
vados, Sarthe, H^rault, Basses-Fyr^n^, Gard, Aveyron, Vend&. Ome, 
Oise, Vo^cB, AlUer. 

All the other departments shall elect two senalore each. 

The following shttll elect one senator each: the territory of Belfort, 
the three departments ot Algeria, the four colonies of Martinique, Guade- 
loupe, Reunion, and the French Indies. 

Art. 3. No one shall be a senator unless he ia a Freneh citizen at 

least forty years ot age, and in the enjoyment of civil and political rights. 

AsT. 4. The senators of the departmenta and of the colonies shall 

be elected by an abaolul-e majority and by ecruiin de lisle, by a college 

meeting at the capital of the department or colony, and composed: 

1) of the deputies; 

2) of the general councilors; 

3) of the arrondissement councilors; 

4) ot delegates elected, one by each municipal council, from among 
the voters ot the commune. 

In the French Indies the members of the colonial council or of the local 
councils are substituted for the general couucilors, arrondissement coun- 
cilors, and delegates from the municipal councils. 

They ahall vote at the seat of government of each district. 

Art. 5, The senators chosen by the Assembly shall be elected by 
KTuUn de liste and by an absolute majority ot votea. 

Art. 6. The senators of the departments and ot the colonies shall 
be elected tor nine years and renewable by thirds every three years. 

At the beginning ot the first session the departments shall be divided 
into three series containing each an equal number of senators. It shall 
be determined by lot which series shall be renewed at the e:<piTation ot 
the first and second triennial periods. 

Art. 7. The senators elected by the Assembly are irremovable. 

Vacancies by death, by resignation, or for any other cause, shall, 
within the space ot two months, be filled by the Senate itself. 

Art. 8. The Senate ahall have, concurrently with the Chamber of 
Deputies, the power to initiate and to pass laws. Money bills, however, 
ahftU first be introduced in and passed by the Chamber ot Deputies. 

Art. 9. The Senate may be constituted a Court ot Justice to try 
rither the President of the RepubUo or the ministers, and to lake eogni- 
lance ot nltacVa made upon the safety ot the state. 

Aht. 10. Elections to the Senate shall take place one month before 
the time fixed by the National Assembly tor its own dissolution. The 
Renate shall organize and enter upon ita duties the same day t' 
National Assembly is dissolved. 
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Abt. 11. The present Ian ehall be promulgated only sStee the ptB- ' 
sage of the law on the public ponrra, 

CONSTITUTIONAL LAW ON THE RELATIONS OF THE PUBLIC 

POWERS 

(July 16, 1875) 

Article 1. The Senate and the Chamber of Deputies ehall assemble 
each year on the second Tuesday of January, unless convened earlier by 
the I^^aidEsnt of tho Republic. 

The two chambers shall continue in aesaion at least five months each 
year. The seasiona of the two chambers shall begin and end at tho 

On the Sunday following the opening of the session, pubhc prayers 
shall be addressed to God in the churches and temples, to invoke Ills aid 
in the labors of the chambers.' 

Art. 2. The President of the Republic pronounces the closing of the 
session. He may convene the chambisrB in extraordinary session. He 
shall convene them if, during the recess, an absolute majority of the 
members of each chamber request it. 

The President may adjourn the chambers. The adjournment, how- 
ever, shall not exceed one month, nor take place more than twice in the 

Abt. 3. One month at least before the legal expiration of the powers 
of the President of the RcpubUc, the chambers shall be called together 
in National Assembly to proceed to the election of a new President. 

In default of a summons, this meeting shall take place, as of right, 
the fifteenth day before the expiration of the term of the President. 

In case of the death or resignation of the President of the Republic, 
the two chambers shall assemble immediately, as of right. 

In case the Chamber of Deputies, in consequence of Art. 5 of the law 
of February 25, 1S75, is dissolved at the time when tho presidency of 
the Republic becomes vacant, the electoral colleges shall be convened 
at once, and the Senate shall assemble as of right. 

Art. 4. Every meeting of either of the two chambers which shall be 
held at a time when the other is not in session is illegal and void, citccpt 
in the case provided for in the iweceding article, and that when the 
Senate meets as a court of justice; in the latter cose, judicial duties alone 
shall be performed. 

Art. 5, The sittings of the Senate and of the Chamber of Deputies 
shall be public. 

Nevertheless either chamber may meet in secret session, upon the re- 
quest of a fixed number of its members, determined by the rules. 

It shall then decide by absolute majority whether the sitting shall be 
resumed in public upon the same subject. 

Art. 6. The President of the Republic communicates with the 
iitirnn hpra by messages, which shall be read from the tribune by a minister. 
^L iTbii cIbiuo wu [epeal«d by tbe mnititutiDnml Uw of Aucuit M, ISM.' 
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The minUtora ahall have cntrancG to both phambera, and shall be hearl 
when they request it. They may be assisted, for tlie disctia^on o( a 
specific bill, by cominiaBioacra numcd by decree of the President of the 
Republic. 

Art. 7. The Preaident of the Uepubhc shall promulgate the km 
within the month followinR the tranHmiaalon to the govenunent of the 
law finally paaaed. He shall promulgate, within three days, lanrs tbe 
promulgation of which shall have be«n declared urgeDt by an express 
vote of each chamber. 

Within the lime fixed for promulgation the President of the Republic 
may, by a message with reasons assigned, request of the two chambers 
a new diaousaion, which cannot be refused. 

Art. 8. The President of the Republic shall negotiate and ratify 
treaties. Ho shall give information r^arding tbem to the chambers 
as soon as the interests and safety of the state permit. 

Treaties of peac'e and of commerce, treaties which involve the finances 
of the state, those relating to the person and property of French citi 
in foreign countries, shall be ratified only after having been voted by the 
two chambers. 

No cession, exchange, or annejcalioD of territory shall take place e 
cept by virtue of a law. 

Abt. 9. The President of the Republic shall not declare war with- 
out the previous consent of the two chambers. 

Art. 10. Each chamber shall be the judge of the eligibility of its 
members, and of the regularity of their election^ it alone may re( 
their resignation. 

Aht. 11. The bureau* of each chamber shall be elected each year 
for the entire session, and tor every extraordinary session which may be 
heldbefore the regular session of the folio wing year. 

When the two chambers meet together as a National Assembly, their 
bureau shall be composed of the prewdent, vice-presidents, and m 
taries of the Senate. 

Art. 12. The President of the RepubUo may be impeached by the 
Chamber of Deputies only, and may be tried only by the Senate. 

The ministers may be impeached by the Chamber of Deputies 
olTcnses committed in tbe performance of their duties. In this cade they 
shall be tried by the Senate. 

The Senate may be constituted into a court of justice, by b decree 
of the President oif the Republic, issued in the Council of Ministers, to 
try all persons accused of attempts upon the safety of the state. 

If proceedings should have been begun in the r^utar courts, t 
decree convening the Senate may be issued at any time before the grant- 
ing of a discharge. 

A law shall determine the method of procedure for the accusation, 
trial, and judgment. 

Art. 13. No member of either chamber shall be proaecuted or held 
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RopooBibte on account of any opiniona expresEcd c 
in the performance of hie duties. 

AitT. 14. No member of cither chamber shall, during the seasian, 
be proeeculed or arreBted for any offense or misdemeanor, except upon 
the authority of the chamber of which he is a. member, unless be bo taken 
in the very act. 

The detention or prosecution of a member of either chamber shall be 
suspended for the Heesion, and for the entire tenn of the chamber, if the 
chamber requires it. 



^M (June 19, 1879) 

^^m Art. 9 of the constitutional law of February 25, 1875, is repealed. 



(August 13, 1884) 



Abticlb 1. Paragraph 2 of Art. 5 of the constitutional law of Fcb- 
25, 1875, OD the Organization of the Public Powers, ia amended as 
follows: 

"In that c-ase the electoral colleges shall meet for new elections within 
two months and the Chamber within the ten days following the close of 
the elections." 

Abt. 2. To paragraph 3 of Art, 8 of the same law of February 25, 
1875, is added the following: 

"The republican form of governnient shall not be made the subject 
of a proposed revision. 

"Members of families that have reigned in Fraacc are ineligible to the 
presidency of the Republic." 

Art. 3. Arts. 1 to 7 of the constitutional law of February 24, 1875, 
on the OrKsoiaation of the Senate, shall no longer have a constitutional 
character.' 

Art. 4. Paragraph 3 of Art. 1 of the constitutional law of July 16, 
1875, on the Relation of the Public Powers, is repealed. 



ORGANIC LAW ON THE ELECTION OF SENATORS 

(August 2, 1875) 
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PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

Senate, and at the same time that for the choice of delegates of the 
municipal councils. There shall be an interval of at least one nnrnth 
between the choice of delegates and the election of senators. 

Art. 2. Each municipal council shall elect one delegate. The elee* 
tion shall be without debate, by secret ballot, and by an absolute majority 
of votes. After two ballots a plurality shall be sufficient, and in case 
of an equality of votes, the oldest is elected. If the mayor is not a mem- 
ber of the municipal council, he shall preside, but shall not vote. 

On the same day and in the same manner an alternate shall be elected, 
who shall take the place of the delegate in case of refusal or inability to 
serve.^ 

The choice of the municipal councils shall not extend to a deputy, a 
general councilor, or an arrondissement councilor. 

All communal electors, including the municipal councilors, shall be 
eligible without distinction. 

Art. 3. In the communes where a municipal committee exists, the 
delegate and alternate shall be chosen by the former council.' 

Art. 4. If the delegate were not present at the election, the mayor 
shall see to it that he is notified within twenty-four hours. He shaU 
transmit to the prefect, within five days, notice of his acceptance. In 
case of refusal or silence, he shall be replaced by the alternate, who shaU 
then be placed upon the lists as the delegate to the conmiime.* 

Art. 5. The official report of the election of the delegate and alter- 
nate shall be transmitted at once to the prefect; it shall state the ac- 
ceptance or refusal of the delegates and alternates, as well as the pro- 
tests raised, by one or more members of the municipal council, against 
the legality of the election. A copy of this official report shall be posted 
on the door of the town hall.* 

Art. 6. A statement of the results of the election of delegates and 
alternates shall be drawn up within a week by the prefect; this state- 
ment shall be given to all requesting it, and may be copied and published. 

Every elector may, at the bureaus of the prefecture, obtain informa- 
tion and a copy of the list, by communes, of the municipal councilors 
of the department, and, at the bureaus of the subprefectures, a copy of 
the list, by communes, of the mimicipal councilors of the arrondissement. 

Art. 7. Every communal elector may, within the next three days, 
address directly to the prefect a protest against the legality of the elec- 
tion. 

If the prefect deems the proceedings illegal, he may request that they 
be set aside. 

Art. 8. Protests concerning the election of the delegate or alternate 
shall be decided, subject to an appeal to the Council of State, by the 
council of the prefecture, and, in the colonies, by the privy council. 

A delegate whose election is annulled because he does not fulfil the 
conditions demanded by law, or on account of informality, shall be re- 
placed by the alternate. 

I Amended by Art 8. of law of December 0, 1884. The amendments of Arts. 4 and 
5 merely substitute "delegates*' and "alternates" for "delegate" and "alternate." 
*Jbid. *Ibid, *Ibid, 
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In case the election of the delegate and altera&te ia annulled or in tba I 
cose of the refusal or death of both of them after their acceptance, new 
elections shall be held by the municipal council on a day fixed by on 
order of Ihe prefect.' 

AftT. 9. One vreek, at the latest, before the election of senators, the 
prefect, and, in the colonies, the director of the interior, shall arrange 
the list of the electors of the department in alphabetical order, The 
list shall be conununicated to all who request it, and may b« copied and 
published. No elector shall have more than one vote. 

Art. 10. The deputies, the members of the general council, or of the 
arrondisscment councils, whose elections have been announced by the 
returning committees, but whose powers liave not been verified, shall be 
enrolled upon the list of electors and shall be allowed to vote, 

Art. U- In each of the three departments of Algeria the electoral ^ 
college shall be composed : 

1) of the deputies; 

2) of the members of the general councils, of French citizenship; 

3) of delegates elected by the French members of each municipal 
council from among the communal electors of French cittEensbip. 

Art. 12. The electoral college shall be presided over by the president 
of the civil tribunal of the seat of government of the department or 
colony. {In the department of Ardennes it shall be presided over by 
the president of the tribunal of Charlcville.* The president shall be 
assisted by the oldest two and the youngest two electors present at the 
opening of the meeting. The bureau thus constttuted shall choose a 
secretary from among the electors. 

If the president is prevented from presiding his place shall be taken by the 
vice-preadent of the civil tribunal, and, in hia absence, by the oldest judge. 

Art. 13. The bureau shall divide the electors in alphabetical order 
into sectiona of at least one hundred voters each. It shall appoint the 
president and inspectors ol each of these sections. It shall decide all 
questions and contests which may arise in the course of the election, 
without power, however, to depart from the decisions rendered by virtue 
of Art. 8 of the present law. 

Art. 14. The first ballot shall begin at eight o'clock in the morning 
and close at noon. The second shall begin at two o'clock and close at 
four o'clock. The third, it it takes place, shall begin at six o'clopk and 
close at eight o'clock. The results of the bollotings shall be canvassed 
by the bureau and announced on the same day by the president of the 
electoral college.' 

Art. 15. No one shall be elected senator on either of the first two 
ballola unless he receives: (1) an absolute majority of the votes ciat; 
and (2) a number of votes equal to one-fourth of the total number of 
electors r^stered. On the third ballot a plurality shall be sufficient, 
and, in case of an equality of votes, the oldest is elected. 

> Amendodby Art, S.lav of Donmber {>, ISM. Thg unoodmrat U> Ihliutids tnarelj 

nibniCuteg "dBlPsni'a'" aFid "alteninUffl" '— "-■-' " — -* "-' " 

I Thii duiiH wu idMrUHl by \aw oF [ 
• Amended by Art. S, law ol Deueiabf 



PRINCIPLES OF CONSnTDnONAL GOVERNMENT 

Art. 16. Folitioal meethigB for the nominatinp of aenatofB mgr 
take place oonfonnably to the roles laid doim by tbe lanr of ^^ 
Bubject to the followmg coiiditioDs: 

1) These meetin0i may be held from the date of tbe eleotioD of defe- 
gates up to the day of the electkm of senaton inehiaTe; 

2) They diall be preoeded by a dedazaikm made, at tiie latesty tiie 
erening before, by seven senatorial eleetora of the anan ditm ent, in- 
dieating the place, the day, and the hour of the meetmg and tkb namei^ 
occupation, and zesidence of the candidates to be p re s ent ed; 

3) The municipal authorities diall see to it that no one is admitted 
to the meeting unless he is a deputy, general ooonoilor, anoodiaRment 
councflor, delegate, or candida te . 

The delegate shall present, as a means of identifieatiaii, a eertificate 
from the mayor of hn commune, the candidate a certificate from the 
c^dal who diall have received the deelaration mentioned in the pce- 
ceding paragraph.* 

Abt. 17. Delegates who take part in all the baDotingB shall, if ihey 
demand it, receive from the state, upon the pieseDtation of thdr letter 
of sununons, countendgned by the {resident of the deetoral college, a 
remuneration for traveling expenses, whidi shall be paid to them upon 
the same basis and in the same manner as that given to jurota l^ Arts. 
35, 90, and following, of the decree of June 18, 1811. 

A public administrative regulation diall determine the tnimwi»ir q{ 
fixing the amount and the method of payment of this remunerar 
tion. 

Abt. 18. Every delegate who, without lawful reason, shall not take 
part in all the ballotings, or, having been hindered, shall not have given 
notice to the alternate in sufficient time, shall, upon the demand of the 
public prosecutor, be fined fifty francs by the civil tribunal of the seat 
of government. 

The same penalty may be imposed upon the alternate who, after hav- 
ing been notified by letter, telegram, or notice personally delivered in 
due time, shall not have taken part in the election. 

Abt. 19. Every attempt at corruption by the employment of means 
enumerated in Arts. 177 and following of the Penal Code, to influence 
the vote of an elector, or to keep him from voting, shaU be punished by 
imprisonment of from three months to two years, and by a fine of from 
fifty to five hundred francs, or by either of these penalties. 

Art. 463 of the Penal Ckxle shall apply to the penalties imposed by the 
present article.' 

Abt. 20. A senator shall not at the same time be a councilor of stete, 
mattre des requites, prefect, or subprefect, imless prefect of the Seine or 
prefect of police; member of the courto of appeal ^ or of the tribunals 
of first instance, imless public prosecutor at the court of Paris; general 

1 The law of June 6, 1868, was superseded by a law of June 90, 1881. 
s Amended by Art. 8. law of December 9, 1884. 

* France is divided into twenty-«z judicial districts, in eadi of whidb there is a ocwrt 
of appeal. There arc similar courts in AljKeria and the colonies. The Court ci Pm— tion 
it the supreme court of appeal for all France, Alseiia, and the ooloniai. 
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pBrymoater, special receiver, ofRcial or employee of the central a 
tration of the miniatriee.' 

Art. 21. No one ot the following officets shall be elected by the do- 
parlment or the colony included wholly or partially in his joriBdiclJon, 
duriog the exercise of hla dutiea or during the bis niontbe following Ihe , 
cessation of his duties by resignation, disnuasal, change of residence, or 

1) The firel-prceidcntH, presidents, and members of the courts of ap- 

2) The preeidentB, vice-presidents, examining magistrates, and meni' 
hen of the tribunals of first instance. 

3) The prefect of police; prefects and subprefects, and secretarie*- 
Keneral of prefectures; the governors, directors of the i 
secretaries-^neral of the colonies. 

4) The engineers in chief and of the arrondissemcnt, and road-sur- ^ 
veyors in chief and of the arrondissoment. 

5) The rectors and inspectors of academies. 
0) The inspectors of primary schools. 

7) The archbishops, bishops, and vicars-general. 

8) The officcra of all grades of the land and naval forcea. 
_ 9) The division commissaries and the mihtary deputy commissaries. 
I 10) The general paymasters and special receivers of money. 

B II) The superintendents of direct and indirect taxes, of registration, 
of public property, and of posts. 

12) The oommisaionere and inspectors of forests. 

Abt. 22. A senator elected in several departments shall make known 
his choice to the president of the Senate within ten daya following the 
verification of the elections. If a choice is not made in thia time, the 
question shall be settled by lot in open session. 

The vacancy shall be filled within one month and by the same eleo- 
toral body. 

The aarae holds true in coae o( on invalidated election. 

Abt. 23. If by death or resignation the number of senators of a 
department is reduced by one-half, the vacancies shall be filled within 
the space of three months, unless the vacancies occur within twelve 
months preceding the triennial elections. 

At the time fixed for the triennial elections, all vacancies which have 
occurred shall he filled, whatever their number or dal*.' 

Art. 24. The election of senators chosen by the National Assembly 
shall take place in public sitting, by serviin de lixle, and by an absolute 
majority ot votes, whatever the number of ballotings.' 

Art. 26. When it is neceasary to elect auceeasors of senators chosen 
by virtue ot Art. 7 ot the law of February 24, 1875, the Senate ehall 
proceed in the manner indicated in the preceding article.' 
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PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

AsT. 26. Members of the BeiULte shall receive the same salaries aa 
membere ot the Chamber of Deputies.' 

Akt. 27. All provisions of the electoral law relating to the (ollow- 
ing matters arc applicable to electioDH of Benators: 

1) to caaesof unworthiness&nd iDcapacity; 

2) to oScDsee, prosecutions, and penalties; 

3) to election proceedings, m all matters not contrary to the pro- 
visiouB of the present law.' 



ORGANIC LAW ON THE ELECTION OF DEPUTIES' 

(November 30, 1875) 

Abticlb 1. The deputies shall be chosen by the voters re^stered; 

1) upon the lists drawn up in accordance with the law of July 7, 1874; 

2) upon the supplementary Hat including those who have lived in the 
commune six mantha. 

Registration upon the supplementary list shall take place conlorroably 
to the laws and regulations now governing the political electoral lists, 
by the committees and according to the forma established by Arts. 1, 2, 
and 3 of the law of July 7, 1874. 

Appeals relating to the formation and revision of either list shall be 
brought directly before the Civil Chamber of the Court of CaBsation. 

The electoral Usta drawn up on March 31, 1875, shall serve mitil 
March 31, 1876. 

Abt. 2. The soldiers of all ranks and gradce, of both land and naval 
forces, shall not vote when they are with their regiment, at their post, 
or on duty. Those who, on election day, are in private residence, in 
non-activity or in possession of a regular leave of absence, may vote in 
the commune on the lista of which they arc duly registered. This last 
provision shall apply equally to officers on the unattached list or on the 
reserve list. 

Abt. 3. During the electoral period, circulars and platforms signed 
by the candidates, electoral plac^^s and manifestxws signed by one or 
more voters, may, after being deposited with the public prosecutor, be 
posted and distributed without previous authorization. 

The distribution of ballots shall not be subject to the formality of 
depoeit. 

Every public or municipal officer is forbidden to distribute ballots, 
platforms, or circulars of candidates. 

The provisions of Art. 19 of the organic law of August 2, 1875, on the 
election ot senators, shall apply to the election of deputies. 

Abt, 4. The balloting shall last one day only. The voting shall 
occur at the municipal building of the commune; each commune may 
nevertheless be divided, by order of the prefect, into as many aections 
as local circumstances and the number of voters may require. The second 

1 Su Art. ir. Is* of NovFinlKr 30. 1876. 

■ Aru. 28 DDd 39 of Ihia luw vure of n (pmporary olinrsrter. nnJ iro tliorelon omilted. 
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ballot ah&Il take place on the Becoad Sunday foIlawiiiR the announnemenb ' 
of the first ballot, in accordanue with the provisiuna oE Art. 05 of the taw 
of March 15, 1849. 

Art. 5. The method of voting ehall be in accordance with the pro- 1 
visions of the oi^anic and regulating decrees of February 2, 1853, 

The ballot ehiiU be secret. 

The voting UstH usrd at the elections in each eectioa, mgned by the ] 
preaideiit and secretary, shall remain deposited for one week at the see- ' 
retary's office at the town hall, where they shall be communicated to ' 
every voter requesting them. 

Abt. 6. Every voter shall be eligible, without any property quali- 
fication, at the age of twenty-five years.' 

Abt. 7. No soldier or stulor in active service may, whatever his rank 
or position, be elected a member of the Chamber of Deputies. 

lliia provision applies to soldiera and sailors on the unattached list 
or in non-activity, but does not extend to officers of the second section 
of the list of the general staff, nor to those who, kept in the firat section 
tor having been commander-in-chief in the field, have ceased to be 
actively employed, nor to officers who, having gained the right to retu^ 
are sent to or maintained at their homes while waiting the settlement 
of their pension. 

The decision by which the officer shall hiwe been permitted to establish 
bis rights on the retired list shall become, in this case, irrevocable. 

The rule laid down in the first paragraph of the present article ! 
shall not apply to the reserve of the active army or to the territorial 

Art. 8. The exercise of public duties paid out of the treasury of the 
state is incompatible with the office of deputy.* 

Consequently every official elected shall be superseded in his dutiea 
if, within one week following the verification of his powers, he has not 
signified that he does not accept the office of deputy. 

There are excepted from the preceding provisions the duties of minister, 
under-secretary of state, ambassador, minister plenipotentiary, prefect 
of the Seine, prefect of police, first president of the Court of Caseation, 
first president of the Court of Accounts, first president of the Court of 
Appeal of Paris, attorney-general of the Court of Cassation, attorney- 
general of the Court of Accounts, attorney-general of the Court of Appeal 
of Paris, archbishop and bishop, conaistorial presiding pastor in con- 
aistorial districts the seat of government of which has two or more 
pastors, chief rabbi of the central Conwstory, chief rabbi of the Con- 
sistory of Paris. 

Abt. 9. There are also excepted from the provisions of Art. 8; 

1) titular professors of chairs which are filled by competition or upoa i 
the nomination of the bodies where the vacancy occurs; 

2) persons who have been charged with a temporary mission. 



._w of July TO. 180S. no one miiy bei 

.jy Art. S of IbsTmr of NoTBrnbaTlfl. 1 
k of Pnuuw ■» JBcliplde u daputica v 






uii] undEr^iUnDIiii ol 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

migsions continuing more than six months cease to be temporary and 
are governed by Art. 8. , 

Art. 10. The officer preserves the rights which he has acquired to a 
retiring pension, and may, after the expiration of his term of office, be 
restored to active service. 

The civil officer who, having had twenty years of service at the date 
of the acceptance of the office of deputy, shall be fifty years of age at 
the time of the expiration of this term of office, may establish his rights 
to an exceptional retiring pension. 

This pension shall be regulated according to the third paragraph of 
Art. 12 of the law of June 9, 1853. 

If the officer is restored to active service after the expiration of his 
terra of office, the provisions of Art. 3, paragrs^h 2, and Art. 28 of the 
law of June 9, 1853^ shall apply to him. 

In duties where the rank is distinct from the employment, the officer, 
by the acceptance of the office of deputy, loses the employment and pre- 
serves the rank only. 

Art. 11. Every deputy appointed or promoted to a salaried public 
position shall cease to belong to the Chamber by the very fact of hia 
acceptance; but he may be re-elected, if the office which he occupies is 
compatible with the office of deputy. 

Deputies who become ministers or under-secretaries of state shall not 
be required to seek re-election. 

Art. 12. The following officers shall not be elected by the arrondisse- 
ment or the colony included wholly or partially in their jurisdiction, 
during the exercise of their duties or for six months following the cessation 
of their duties, because of resignation, dismissal, change of residence, 
or any other cause: 

1) The first-presidents, presidents, and members of the Courts of Appeal. 

2) The presidents, vice-presidents, titular judges, examining magis- 
trates, members of the tribunals of first instance [and justices of the 
peace in active service *]. 

3) ITie prefect of police; the prefects and secretaries-general of the 
prefectures; the governors, directors of the interior, and secretaries- 
general of the colonies. 

4) The engineers in chief and of the arrondissement, and road sur- 
veyors in chief and of the arrondissement. 

6) The rectors and inspectors of academies. 

6) The inspectors of primary schools. 

7) The archbishops, bishops, and vicars-general. 

8) The general paymasters and special receivers of money. 

9) The superintendents of direct and indirect taxes, of registration, 
of public property, and of posts. 

10) The commissioners and inspectors of forests. 

The subprefects [and councilors of the prefecture ') shall not be elected 
in any of the arrondissements of the department in which they perform 
their duties. 

1 Justices of the peaoe and councilors of tho prefecture were made ineligible by law 
of March 30, 1902. > Ibid, 
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13. Evety atlempt U> bind deputies by instruirtiong ia nidi a 

Art. 14. Membere of l.he Chamber of DeputipH ahnll be elect.ed by I 
Bingle djatricta. Each odminiBlrat.ive arrondjaaeiDenl ahaU elect one 
deputy. ArrondisBemente having more than 100,000 inhabitants shall 
elect one deputy in addition for every additional 100,000 inhabitantB 
or fraction of 100,000. Arrogdigeementfi, in euch casea, shall be divided 
into districts whose boimdariee shall be established by law and may 
be changed only by law.' 

Aht. 15. Deputies shall be chosen for four years. 

The Chamber shall be renewed integrally. 

Art. 16. In cafle of vacancy by death, rpsignntion, or otherwise, tt 
new election shall be held within three months of the dale wheu the | 
vacancy occurred. 

In ease of option,' the vacancy ehall be filled within one month. 

Aht. 17. The legislative indemnity is fixed at fifteen thousand , 
{15.000) francs ' per year, beginning with the first of January, 1907. It 
is regulate*! by the second paragraph of Art. 96 and by Art. 97 of the law 
of March 15, 1S49, as well as by the provisions of the law of February 
Ifi, 1872. 

Art. 18. No one shall be elected on the firat ballot unless he n 

1) an absolute majority of the votes cast; 

2} a number of votes equal to one-fourth of the niunbcr of voten ' 
registered. 

On the second ballot a i>lurality is sufficient. In case of an equality ] 
of votes, the oldest is elected. 

Art. 19. Each department of Algeria shall elect one deputy.' 

Art. 20. The voters living in Algeria in a place not yet made 
munc shall be registered on the clector.tl list of the nearest c 

When it is necessary to establish electoral districts, either for the 
purpose of grouping mixed communes in each of which the number of 
voters is insufficient, or to bring together voters hving in places not form- 
ed into communes, the decrees for fixing the seat of these districts shall 
be issued by the governor-general, upon the report of the prefect o 
the general commanding the division. 

Art. 21. The four colonies to which senators have been assigned by 
the law of February 24, 1875, on the organization of the Senate, shall 
choose one deputy each.* 

Art. 22, Every violation of the prohibitive provisions of Art. 3, 
paragraph 3, of the present law shail be punished by a fine of from 
sixteen franca to three himdred franca. Neverthdess the criminal coUTta 
may apply Art. 463 of the Penal Code. 

The provisions of Art. fi of the law of July 7, 1874, shall apply to tba j 
political electoral lists. 

■ E^ lav of Juns 10. 13sn. the terulin de Halt wu inlrDduml. but the law of Febnurr 
13. 1BR9, n-estnhliihed the aysUnn oF «ii|i1e diatnr^ta, 
' 1. e.. ffhfn ■ di-puty h» bonn nlneliiil from mo at man ilMriFU. giiid decide* which 



it «1UT»^ by Iftw n( Noyrmber 23. lOOB: before ih 



le of tluj tow dfiHitii.n 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

Hie decree of January 29, 1871, and the laws of April 10, 1871, May 
2» 1871, and of February 18, 1873, are repealed. 

Paragraph 11 of Art. 15 of the organic decree of February 2, 1852, is 
alw> repeated^ in so far as it refers to the law of May 21, 1836, on lotteries, 
raerring^ however, to the courts the rig^t to apply Art. 42 of the Penal 
Code to GOATicted parsons. 

The pcoTisioos of the laws and decrees now in force, not in conflict 
with thte present law, ^lall continue to be applied. 

Akt. 23. The proTtsion of Art. 12 of the present law by whidi an 
intenral of six months must elapse between the cessation of duties and 
elKCtioii shall not apply to officials other than prefects and subprefects, 
whoiM duties shall have ceased either before the promulgation of the 
present law or within twenty days thereafter. 



LAW RELATING TO THE SEAT OF THE EXECUTIVE POWER 
AND OF THE TWO CHAMBERS AT PARIS 

(July 22, 1879) 

Abticlb 1. The seat of the executiTe power and of the two cham- 
bers is at Paris. 

Art. 2. The palace of the Luxemburg and the Palais-Bourbon are 
assigned, the first to the use of the Senate, and the second to that of 
the Chamber of Deputies. 

Nevertheless each of the chambers is authorized to choose, in the 
city of Paris, the palace which it wishes to occupy. 

Art. 3. The various parts of the palace of Versailles now occupied 
by the Senate and the Chamber of Deputies shall preserve their arrange- 
ments. 

WTienever, according to Arts. 7 and 8 of the law of February 25, 1875, 
on the organisation of the public powers, a meeting of the National 
Assembly takes place, it shall sit at Versailles, in the present hall of the 
Chamber of Deputies. 

WTienever, according to Art. 9 of the law of February 24, 1875, on the 
organiiation of the Senate, and Art. 12 of the constitutional law of July 
16, 1875, on the relations of the public powers, the Senate shall be called 
upon to constitute itself a court of justice, it shall indicate the town 
and place where it proposes to sit. 

Art. 4. The Senate and Chamber of Deputies shall sit at Paris on 
and after November 3 next. 

Art. 5. The presidents of the Senate and of the Chamber of Depu- 
ties are charged with the duty of securing the external and internal 
safety of the chambers over which they preside. 

For this purpose they shall have the right to call upon the armed forces 
and upon authorities whose assistance they consider necessary. 

Such requisitions may be addressed directly to all oflScers, com- 

nmuiU^rs, or officials, who are bound to obey immediately, under the 

iHMuUties established by the laws. 

* 344 



APPENDIX II 

The preMdeota of the Senate aad of the Chamber of Deputies may 
delegate to the queBtors or to one of thom their right of demanding aid. 

Abt, 6. Petitions to either of the chambers shaU be made and pre- 
sented only in writing. It is forbidden to present Ihcm in pcrsoii or 
at the bar. 

Art. 7. Every violation of the preceding article, every provocation, 
by public speeches, by writings, or by printed matter, posted or dis- 
tributed, U) a crowd upon the public ways, having for its object the di»> 
cussion, drawing up, or carrying to the chambers or to either of them, 
of petitions, declarations, or addresses, ahall be punished by the penal- 
ties enumerated in paragraph 1 of Art. 5 of the law of June 7, ~ ~ 
whether or not any results follow from such actions. 

Art. 8. The preceding provisions do not diminiiih the force of the I 
law of June 7, 1648, on riotous assemblies. 

Art. 9. Art. 463 of tJie Peoal Code is applicable to the offenses men- 
tioned in the present law. 



LAW AMENDING THE ORGANIC LAWS ON THE ORGANIZA. 

»TION OF THE SENATE AND THE ELECTION OF SENATORS 
(December 9, 1884) 
ARTICL.G 1. The Senate shall be composed of three hundred mem- 
bers, elected by the departments and the colonies. 

The present members, without any distinction between senators 
elected by the NationaJ .Assembly or by the Senate and those elected 
by the departments and colonics, shall retain their offices during the 
time for which they have been chosen. 

Art, 2. The department of the Seine shall eleet ten senators. 

The department of the Nord shall elect eight senators. 

The following departments shall elect five senators each; CAtes-du- 
Nord, Finistfire, Gironde, lUe-et-Vilaine, Loire, Loire-Infi5rieure, Poa- 
de-Calais, Rhflne, Saftnc-et-Loirc, Scine-Inf6rieure. 

The following departmeata fiiall elect tour waiatora each; Aiane, 
Bouches-dc-Rh6ne,Charente-InfMeurc,'Dordogne, Haut<3-Garonne,Isire, 
Maine-etr-LoireiManche, Morbihan, Puy-de-Dflme, Seine-elrOise, Somme. 

The following departments shall elect three senators each: Ain, Allicr, 
Ard&;he, Ardennes, Aube, Aude, Aveyron, Calvados, Charente, Cher, 
CorrSae, Corse, C6te-d'0r, Creusc, Doubs, Drdme. Eure, Eure-et-Loir, 
Gard, Gers, H£rault, Indre, Indro-et-Loire, Jura, Londee, Loir-et-Chcr, 
Haute-tioire, Loiret, Lot, lot-et-Garonne, Mome, Haute-Mame, Mar 
yenne, Meurlhe-et-Moselle, Meuso, Nifivre, Oise, Orne, Baases-PynJntes, 
Haute~8adne, Sarthc, Savoie, Hautc-Savoic, Seine-cl^Mame, Dcux- 
S^vres, Tern, Var, VendiJe, Vienne, Haute-Vienne, Vosges, Yonne. 

The following departments shall elect two senators each; BasBe»- 
Alpes, Hautes-Alpea, Alpea-Mori times, Ariige, Cantal, Lozere, Hautes- 
Pyr^n^es, Pyrenfes-Orien tales, Tarn-et-Garonne, Vaucluse. 
T_nie following shall elect one senator each; The territory of Bclfort, 
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the three departments of Algeria, the four QokmieB: Martinique, Guade- 
loupe, Reunion, and French Indies. 

Abt. 3. In the departments where the number of senatoiB is in- 
creased by the present law, the increase shall take effect as vacancies 
occur among the life senators. 

For this purpose, within a week after the vacancy ocean, it diall be 
determined by lot in public session what department ahaU be called 
upon to elect a senator. 

This election shall take place within three months oi the detennina- 
tion by lot. However, if the vacancy occurs within six months pfeoeding 
the triennial election, the vacancy shall not be fiUed until that election. 

The term of office in case of a special election shall expire at the same 
time as that of the other senators belonging to the same department. 

Abt. 4. No one shall be a senator unless he is a French citizen at 
least forty years of age and in the enjoyment of civil and political ri^ts.^ 

Members of families that have reigned in France are ineligible to the 
Senate. 

Abt. 5. The soldiers of the land and naval forces shall not be elected 
senators. 

There are excepted from this provision: 

1) The marshals of France and admirals. 

2) The general officers maintained without limit of age in the first 
section of the list of the general sta£f and not provided with a command. 

3) The general officers placed in the second section of the list of the 
general staff. 

4) Members of the land and naval forces who belong either to the 
reserve of the active army or to the territorial army. 

Art. 6. Senators shsdl be elected by scrtUin de lisUy by a college 
meeting at the capital of the department or of the colony, and com- 
posed: 

1) of the deputies; 

2) of the general councilors; 

3) of the councilors of the arrondissement; 

4) of delegates elected from among the voters of the commune, by 
each municipal council. 

Councils composed of ten members shall elect one delegate. 

Councils composed of twelve members shall elect two delegates. 

Councils composed of sixteen members shall elect three delegates. 

Councils composed of twenty-one members shall elect six delegates. 

Councils composed of twenty-three members shall elect nine delegates. 

Councils composed of twenty-seven members shall elect twelve dele- 
gates. 

Councils composed of thirty members shall elect fifteen delegates. 

Councils composed of thirty-two members shall elect eighteen dele- 
gates. 

Councils composed of thirty-four members shall elect twenty-one 
delegates. 

1 By law of July 20, 1895, no one may become a member of Parliament unleas be baa 
complied with thi> law regarding military service. 
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Councils compoBed of Ihirty-six members or 
tour delegates. | 

The municipal council of Paris Bhall elect thirty delegates. ^ 

In the French Indies the members of the local councils shall take the ' 
place of coimcilors of the arrondisaeraent. The municipal council of 
Pondichi^iy shall elect Sve delegates. The municipal council of Karikal 
ehall elect three delegates. All of the other communes shall elect two 
del^atcs each. 

The ballotiag takes place at the seat of government of each district. 

Abt. 7. Members of the Senate shiUl be elected tor nine years. 

The Senate shall be renewed every three years according to the order 
of the present series of departments and colonies. 

Abt. 8. Arts. 2 (paragraphs 1 and 2), 3, 4, 5, 8, 14, 16, 19, and 23 
of the organic law of August 3, 1S7S, on the elections of senators, are 
amended as follows: 

"Art. 2 (paragraphs 1 and 2). In each municipal council the election 
of delegates shall take place without debate and by secret ballot, by 
tfTutin de liete, and by an absolute majority of votes cast. After two 
ballots a plurality sbaLI be sufficient, and in case of an equality of voted 
the oldest is elected. 

"The procedure and method shall be the same for the election o( 
alternates. 

"Councils having one, two, or three delegates to choose shall elect 
one alternate. 

"Those choosing sin or nine delegates shall elect two alternates. 

"Those choosing twelve or fifteen delegates shall elect three alter- 
nates, 

"Those choosing eighteen or twenty-one deli^ates shall elect four 
alternates. 

"Those chooainK twenty-four delegates shall elect five alternates. 

"The municipal council of Paris shall elect eight alternates. 

"The alternates shall take tbc place of delegates in case of refusal or 
inabihty to serve, in the order determined by the number of votes 
received by each of them. 

"Art. 3. In communes where the duties of the municipal council 
are performed by a special delegation organized by virtue of Art. 44 of 
the law of April 5, 18S4, the senatorial delegates and alternates abaU be 
chosen by the fomter council. 

"Art. 4. If the delegates were not present at the election, notice 
shall be given them by the mayor within twenty-four hours. They shall 
within five days notify the prefect of their acceptance. In case of dec- 
lination or silence they shall be replaced by the alternates, who shall 
then be placed upon the list as the delegates of the commune. 

"Art. 5. The official report of the election of delegates and alter- 
nates shall be transmitted at once to the prefect. It shall indicate the 
acceptance or declination of the delegates and alternates, aa well as the 
protests made by one or more members of the municipal council agmnst 
the legality of the election. A copy of this official report shall be posted 
on the door of the town hall. 
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'Art. 8. Protests concerning the election of delegates or of alter- 
nates shall be decided, subject to an appeal to the Council of State, 
by the council of the prefecture, and, in the colonies, by the pnvy 
council. 

'"Delegates whose elections may be set aside because they do not 
satisfy the conditions demanded by law, or because of infcHinality, shall 
be replaced by the alternates. 

"In case the election of a delegate and of an alternate is ftnnwIlAH^ or 
in the case of the refusal or death of both of them after their acoeptanoe, 
new elections shall be held by the municipal council on a day fixed by 
an order of the prefect. 

"Art. 14. The first ballot shall begin at eight o'dodc in the morn- 
ing and close at noon. The second shall begin at two o'clock and dose 
at five o'clock. The third shall begin at seven o'clock and close at ten 
o'clock. The results of the balloting shall be canvassed by the bureau 
and announced inmiediately by the president of the electoral college. 

"Art. 16. Political meetings for the nomination of senators may 
be held from the date of the promulgation of the decree sumnuming the 
electors up to the day of the election, inclusive. 

"The declaration prescribed by Article 2 of the law of June 30, 1881, 
shall be made by two voters, at least.^ 

"The forms and regulations of this artide, as well as those of artide 
3, shall be observed. 

"The members of Parliament elected or dectors in the department, 
the senatorial electors, delegates and alternates, and the candidates, or 
their representatives, may alone be present at these meetings. 

"The municipal authorities shall see to it that no other person is 
admitted. 

"Delegates and alternates shall present as a means of identification a 
certificate from the mayor of the commune; candidates or their repre- 
sentatives, a certificate from the of^cial who shall have received the 
declaration mentioned in paragraph 2. 

"Art. 19. Every attempt at corruption or constraint by the em- 
ployment of means enumerated in Arts. 177 and following of the Penal 
Code, to influence the vote of an dector or to keep him from voting, shall 
be punished by imprisonment of from three months to two years, and 
by a fine of from fifty francs to five hundred francs, or by dther of 
these penalties. 

"Art. 463 of the Penal Code is applicable to the penalties provided by 
the present article. 

"Art. 23. Vacancies caused by the death or resignation of senators 
shall be filled within three months; however, if the vacancy occiuv within 
six months preceding the triennial elections, it shall not be filled imtil 
those elections." 

Art. 9. There are repealed: 

1) Arts. 1 to 7 of the law of February 24, 1875, on the organization 
of the Senate. 

1 The law of June 30, 1881. relates to notice which must be given to the authorities 
before any public meeting can be held. 
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LAW AMENDING THE ELECTORAL LAW» 

(June 16, 1886) 

Abticle 1. The members of the Chamber of Deputies shall be elected 
by scrulm de ligle. 

Akt, 2. Each department shall elect the number of depulica assigned 
to it in the tabic annexed to the present law, on the basia of one deputy 
for seventy thousand inhabitants, foreign residents not included. Ao- 
rouDt shall be takes, nevertheless, of every fraction smaller than seventy 
thousand. 

Each department shall elect at least three deputies. 

Two deputies are assigned to the territory of Belfort, sis to Algeria, and 
ten to the coloniee, oa is indicated by the tabic. This table shall only be 
changed by law. 

Art. 3. The department shall form a single electoral district. 

Akt. 4. Members of families that liave reigned in France are in- 
eligible to the Chamber of Deputies.* 

Art. 5. No one shall be elected on the first ballot ufiless be receivu: 

1) an absolute majority of the votes cost; 

2) a number of votes equal to oae-fourth ot the total number of voters 
registered. 

On the second ballot a plurality shall be sufficient. 

In case of an equality of votes, the oldest of the candidates is elected. 

Art. 6. Subject to the ease of a dissolution provided for and regu- 
lated by the constitution, the general elections shall take place within 
the siWy da>'s preceding the eitpitation of the powers of the Chamber at 

(Art. 7. Vacancies which occur in the sis months preceding the re- 
■ral of the Chamber shall not be filled. 
St 



LAW ON PARLUMENT.ARY INCOMPATIBILITIES 

(December 26, 1S87) 



ITntil the passage of a special law on parliamentary ineompatibihtiea, i 
j. 8 and 9 of the law of November 30, 1S75, shall apply to senatorial 
elections.* 

Every officer affected by this provision who has had twenty years of 
service and is fifty years of age at the time of his acceptance of the office 

1 Tbe uunponuy pravkiani □< thia ins uv umiiteit. Thty an cmoUcally i«p»led 
In (he Law cd Deoember 2S, 1SH7. on purlianwntaiy inconipatJlHlilin. 

>AfU. J. 2.»Dd3olll)Mliiw were tiroaledby iBWoIFebniaiy 13, ISSO. 

' Foi limikr proviaioiu Rnrdiui Uie pmidcaiy of Uw RcpubUo Mid Uw Benata. aa* 
Art. 2 af the sonalitulJoiial Uw ol Aurut t3, ISM, uul Art. 4 of the taw of Daoombw 

03, See atH All. 20 of Ihi! laK of Aucuil 2, 1ST5. 
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of senator, may establish his rights to a proportional retiring pensioii, 
which shaU be governed by the third paragraph of Art. 12 of the law of 
June 9, 1853. 



LAW RE-ESTABLISHING SINGLE DISTRICTS FOR THE ELEC- 
TION OF DEPUTIES 

(February 13, 1889) 

Articlb 1. Arts. 1, 2, and 3 of the law of June 16, 1885, are r^iealed. 

Abt. 2. Members of the Chamber of Deputies shall be elected by 
single districts. Each administrative arrondissement in the depart- 
ments, and each mimicipal arrondissement at Paris and at Lyons, shall 
elect one deputy. Arrondissements the population of which exceeds one 
hundred thousand inhabitants shall elect an additional deputy for every 
one hundred thousand or fraction of one hundred thousand inhabitants. 
Arrondissements in such cases shall be divided into districts, a table ^ 
of which is annexed to the present law and shall only be changed by law. 

Abt. 3. One deputy is assigned to the territory of Belfort, six to 
Algeria, and ten to the colonies, as is indicated by the table. 

Abt. 4. On and after the promulgation of the present law, until 
the renewal of the Chamber of Deputies, vacancies occurring in the 
Chamber of Deputies shall not be filled. 



LAW ON MULTIPLE CANDIDATURES 

(July 17, 1889) 

Article 1. No one shall be a candidate in more than one district. 

Art. 2. Every citizen who offers himself or is offered at the general 
or partial elections shall, by a declaration signed or countersigned by 
himself and duly legalized, make known in what district he intends to 
be a candidate. This declaration shall be deposited, and a provisional 
receipt obtained therefor, at the prefecture of the department concerned 
at least five days before the day of election. A definitive receipt shall 
be delivered within twenty-four hours. 

Art. 3. Every declaration made in violation of Art. 1 of the present 
law is void and shall not be received. 

If declarations are deposited by the same citizen in more than one 
district the earliest in date alone is valid. If they bear the same date, 
all are void. 

Art. 4. It is forbidden to sign or post placards, to carry or distribute 
ballots, circulars, or platforms in the interest of a candidate who has 
not conformed to the requirements of the present law. 

1 This table is omitted. It may be found in the Journal officid for February 14, 1889; 
it has been modified by laws of July 22, 1893. April 6. 1898, and March 30, 1902. 
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Abt. 5. Ballots bearing the name of a citixen whoee candidacy ia 
put forward in violation of the present law shall not be included in the 
return of votes. Posters, placards, platforms, and ballots posted or dis- 
tributed in support of a candidacy in a district where such candidacy 
is contrary to the law, shall be removed or seized. 

Art. 6. A fine of ten thousand francs shall be imposed upon the 
candidate violating the provisions of the present law, and a fine of from 
one to five thousand francs on all persons acting in violation of Art. 4 
of the present law. 
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CONSTITUTION OF THE GERMAN EMPIRE * 

(April 16, 1871) 

His Majesty the King of Prussia, in the name of the North German 
Confederation, His Majesty the King of Bavaria, His Majesty the King 
of WUrtemberg, His Royal HighnesH the Grand Duke of Hease and 
Rhenish Hesse for those parts of the Grand Duchy of Baden, and His 
Royal Highness the Grand Duke of Hesse lying south of the Main ood- 
clude an eternal alliance for the protection of the territory of the Con- 
federation, and of the rights of the same as well as for Uie promotion 
of the welfare of the German people. This Confederation shall bear the 
name of the German Empire, and shall have the following Constitution: 

I. FEDERAL TERIUTORT 

Article 1. The territory of the Confederation shall consLst of the 
states of Prussia with Lauenburg, Bavaria, Saxony, WUrtemberg, Baden, 
Hesse, Mecklcnburg-Schwerin, Saxe-Weimer, Mecklenburg--Strelitz, 
Oldenburg, Brunswick, Saxe-Meiningen, Saxe-Altenbm^, Saxe-Coburg- 
Gotha, Anhalt, Schwarzburg-Rudolstadt, Schwarzburg-Sondershausen, 
Waldeck, Reuss elder line, Reuss younger line, Schaumburg-Lippe, Lippe, 
Lubeck, Bremen, and Hamburg. 

n. LEGISLATION OF THE EMPIRE 

Art. 2. Within this federal territory the Empire shall exercise the 
right of legislation in accordance with the provisions of this constitution; 
and the laws of the Empire shall take precedence of the laws of the states. 
The laws of the Empire shall receive their binding force by imperial 
promulgation, through the medium of an imperial gazette. If no other 
time is designated for the published law to take effect, it shall become 
effective on the fourteenth day after its publication in the Imperial 
Gazette at Berlin. 

Art. 3. There shall be a common citizenship for all Germany, and 

1 Reprinted from "Modem Constitutions" by Walter Fairleigb Dodd, by the courtesy 
of the author and the University of Chicago Press. 

* In the preparation of this text use has been made of the translation in Howard's 
"0(Tman Empire" [The MacMilian Company, Publishers] and of that issued by Professor 
E. J. James (2d ed.. Philadelphia, 1899) [The University of Pennsylvania Press]. 
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the membere (aubjecta or citiEPnH) of each state of the Confederstioii 

shall be treated in every other state ae Dativee, and ehall accordingly have 
the right of becoming pcnnancnt reeidentB; of carrying on buaincss; of 
tilling public offices; of acquiring real estate; of obtaining citizeuHhip, 
sad of enjoying all other civil rigbta under the aame conditiona as those 
bora in the state, and shall also have the same treatment as regards 
judicial remedies and the protection of the laws. I 

No Gcrmnn ehull be limited in the exercise of these rights by the aU' 
thoritiee of hie native state, or by the authoriliea of any other state of 
the Confederation. 

The regulations governing the core of paupers and their admission into 
the various local unions, shall not, however, be affected by the principle 
enunciated in the first paragraph. 

In like manner, until further action, those treaties shall remain in force 
which Lave been concluded between the several states of the Confedera- 
tion in relation to the taking over of persons hublc to be deported, the 
care ot sick, and the burial of deceased citizens. 

With respect to the performance of military service in the several 
states, the necessary laws trill be pasaad by the Empire. 

As against forciga countries all Gernians shall have an equal claim 
upon the protection of the Empire. 

Art. 4. The following matters shall be under the supervision of the 
Empire and subject to imperial legislation: 

1) R^ulationa with respect to the freedom ot migration; matters of 
domicile and settlement; citissenship; passports; surveillance of for- 
eigners; trade ond industry, including insurance; bo fur as these matters 
are not already provided for by Art. 3 of this constitution, in Bavaria, 
however, excluave of matters reUting to domicile and settlement ; and Iike~ 
wise matters relating to colonization and emigration to foreign countries. 

2) Legislation concerning customs duties, commerce, and such laxea 
as are to be apphed to the uses of the Empire. 

3} Regulation of weighi« and .measures; of the coinage; and the 
establishment of the principles tor the issue of funded and unfunded 
paper money. 

4) General banking regulations. 

5) Patents for inventions. 

6) The protection of intellectual property. 

7) The organization of a gcnernJ system of protection for German 
trade in foreign countries, of German navigation, and of the German 
flog on the high seus; and the establishment of a, common consular 
representaljon, which shall be maintained by the Empire. 

8) Railway matters, subject in Bavaria to the provisions of Art. 46; 
and the construction of land and water ways for the purposes of public 
defense and of general commerce. 

0) Rafting and navigation upon walcrwaya which are common to 
several states, the condition of such waterways, river and other water 
dues [and also the signals of maritime navigation (beacons, buoys, l^tfl) 
. aad other signals}].' 
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10) Postal and telegraph affairs; in Bavaria and WCtrtemberg, how- 
ever, only in accordance with the provisions of Art. 52. 

11) Regulations concerning the reciprocal execution of judicial sen- 
tences in civil matters, and the fulfilment of requisitionB in general. 

12) The authentication of pubUc documoits. 

13) General legislation as to the whole domain of civil and criminal 
law and judicial procedure.^ 

14) The imperial military and naval affairs. 

15) Police regulation of medical and veterinary matters. 

16) Laws relating to the press and to the right of associatiofn. 
Abt. 5. The legislative power of the Empire shall be exercised by 

the Bundesrat and the Reichstag. A majority of the votes of both 
bodies shall be necessary and sufficient for the passage of a law. 

With respect to laws concerning the army, or navy, or the taxes 
specified in Art. 35, the vote of the prsesidium ' shall decide in case of 
a difference of opinion in the Bundesrat, if such vote be in favor of the 
maintenance of existing arrangements. 

ni. THB BUNDESBAT 

Art. 6. The Bundesrat shall consist of representatives of the mem- 
bers of the Confederation, among which the votes shall be divided in 
such manner that Prussia with the former votes of Hanover, Electoral 
Hesse, Holstein, Nassau, and Frankfort shall have 17 votes; Bavaria, 
6; Saxony, 4; Wurtemberg, 4; Baden, 3; Hesse, 3; Mecklenburg- 
Schwerin, 2; Saxe- Weimar, 1; Mecklenburg-Strelitz, 1; Oldenburg, 1; 
Brunswick, 2; Saxe-Meiningen, 1; Saxe-Altenburg, 1; Saxe-Coburg- 
Gotha, 1 ; Anhalt, 1 ; Schwarzburg-Rudolstadt, 1 ; Schwarzburg-Sonders- 
hausen, 1; Waldeck, 1; Reuss, elder line, 1; Reuss, younger line, 1; 
Schaumbiirg-Lippe, 1; Lippe, 1; Lubeck, 1; Bremen, 1; Hamburg, 1— 
total 58 votes. 

Each member of the Confederation may appoint as many delegates 
to the Bundesrat as it has votes, but the votes of each state shall be 
cast only as a unit. 

Art. 7. The Bundesrat shall take action upon: 

1) The measures to be proposed to the Reichstag, and the resolutions 
passed by the same. 

2) The general administrative provisions and arrangements necessary 
for the execution of the imperial laws, so far as no other provision is 
made by law. 

3) The defects which may be discovered in the execution of the im- 
perial laws, or of the provisions and arrangements heretofore mentioned. 

Each member of the Confederation shall have the right to make 
propositions and introduce motions, and it shall be the duty of the 
prsesidium to submit them for deliberation. 

* As amended December 20, 1873. The orifsinal text read: "General legislation con- 
cerning the law of obligations, criminal law, commercial law and oommerci^ paper, and 
judicial procedure." * I. e., Prussia. 
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Decision flball he reached by eiiuplti majority, with the exoe 
provided for by ArtH. 5, 37, and 78. Votes not reprcHented o 
Btnicted Bhall not be counted. In the cose of a tic, the vol 
pTKeidiiim ehall dtwide. 

When legiBlative action is taken upon a Bubjei;t which, according to \ 
the proviaions of this constitution, does not concern the whole Empire, 
only the votes ot thoee atatee of the Confederation interested ii 
matter in question Bbai! be counted. 

Abt. 8. The Bundearal ehall appoint from its own members pcp- I 
manent committeeB: 

1) On the army and the fortifications. 

2) On marine affau«. 

3) On customs duties and taxes. 

4) On commerce and trade. 

5) On railroads, posts, and telegrapba. 

6) On judicial aSoirB. 

7) On accounts. I 
in each of these committecB there shall be representatives ot at leaat 

four staI.G8 of the Confederation, besides the pncsidium, and each state 
shall be entitled to only one vote therein. In the committee on the 
army and fortifications Bavaria shall have a permanent seat; the re- 
maining members of this committee, as well as the members of the com* 
mitt«e on marine affairs, shall be appointed by the Emperor; the mcm- 
bera ot the other committees shall bo elected by the Bundcarat. These 
committees shall be newly formed at each session of the Bundesrat, i. e., 
each year, and the retiring mcmhcTB shall b" eligible for reflection. 

A Ckimmittee on Foreign Affairs, over which Bavaria shall preside, 
sliall also be appointed in the Bundesrat; it shall be composed ot the 
plenipot-enCiariee ot the kingdoms of Bavaria, Saxony, and WQrtem- 
berg, and ot two plenipotentiaries of other states of the Empire, who 
shall be elected annually by the Bundesrat. 

The employees necessary (or the conduct of their work shall be placed 
at the disposal of the committees. 

Art. 9. Each member of the Bundesrat shall have the right to ap- 
pear in the Reichstag, and roust be heard there at any time be shall so 
request, in order to represent the views ot his government, even when 
such views shall not have been adopted by the majority ot the Bunde»- 
rat. No one shall at the same time be a member of the Bundesrat and 
ot the Reichstag. 

, Art. 10. The Emperor shall afford the customary diplomatic pro- 
ion to the members of the Bundesrat. 
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Art. U. To the King ot P'rusBia shall belong the preadency of the 

Confederation, and he shall have the title of German Emperor. It shall 

, .J>e the duty of the Emperor to represent the Empire among nations 

e war and to conclude peace in the name of the Empire, to enter 
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into alliances aod other treaties with foraga countries, to accredit sm- 
baasadora and to receive tlu'in. 

For a declaration of war in the name of the Empire, the consent <J 
the Bundeerat is required, unices an attack is made apoa the fedenl 
terril^ry or ita coasta. 

So far as treaties with foreign countries relate to matters which, ar- 
cording to Art. 4, are to be regulated by imperial legifllatioii, the consml 
of the Bundcflrat shall be required (or Ihcir conclusion, and the approvil 
of the Reichstag shall be neccaaary to render them valid. 

Art. 12. The Emperor shall have the ri^t to convene the Bundesat 
and the Reichstag, and to open, adjourn, and close tbcm. 

Abt. 13. The Bundesrat and the Reichstag shaU be convened an- 
nually, and the Bundcerat may be called together (or the preparation o( 
bu^esa without the Reichstag; the latter, however, shall not be con- 
vened without the Bundcerat. 

Art. 14. The Bundcerat shall be convened whenever a meeting ia 
demanded by one-third of the total number of votes. 

Art. 15. The Imperial Chanc1^11o^, to be appointed by the Emperor. 
shall preside in the Bundcarat, and supervise the conduct of its busioeas. 

The Imperial Chancellor shall have the right to delegate the power to 
represent him to any other member of the Bundcsrat; this delegation 
ehall be made in writing. 

Art. 16. The necessary bills aholl be l^d before the Reichstag in the 
name of the Emperor, in accordance with the resolutions of the Bundes- 
rat, and shall be advocated in the Reichstag by mcrabers of the Bundes- 
rat, or by special commissioners appointed by the latter. 

Abt. 17. It shall be the duly of tbc Emperor to prepare and publish 
the laws of the Empire, and to supervise their execution. The decrees 
and ordinances of the Emperor shall be issued in the name of the Em- 
■ pire, and shall require for their validity the countersignature of the 
Imperial Chancellor, who thereby assumes the reaponsibihty for them. 

Art. 13- The Emperor shall appoint imperial officials, cause them 
to lake the oath to the Empire, and dismiss them when necessary. 

Officials of any one of the states of the Confederation, who shall 
be appointed to any imperial office, shall enjoy, with reference to the 
Empire, the same rights as Ihoac to which they arc entitled in their 
native state by virtue of their official position, provided that no other 
legislative provision shall have been made previous to their entrance 
into the service of the Empire. 

Aht. li). It the states of the Confederation do not fulfil their con- 
stitutional duties, they may be compelled to do so by execution. This 
execution shall be decided upon by the Bundesrat, and canied out bf 
the Emperor. 

V. THK R^CHBTAl] 

Aut, 20. The members of the Reichstag shall be oboacn in a goMnd 
direct election and by necret ballot. 

Until rcBulalion by kw, llie power to make such regulation being 
reeerved by aec. G of the Election Law of Mny 31, 1869, 48 deputies shall 
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be eleetad in Bavaria, 1? in WQrl«mbcrg, 14 in Baden, 6 in Heeae nutli 
of the River Main, and the totiU number shall consequently be 382.' 

Art. 21. Govenuncnt officials ahaU not require leave uf absence in 
order lo enter the Reichstag. 

When a member of the Reichstag accepts a salaried office of the 
Empire, or a aalaried office in one of the slates of the Confederation, or 
accepts any office of the Empire or of a state involving higher rank or 
salary, he shall forfeit hie eeat and vote in the Reichstag, but may recover 
bis place in the same by a new election. 

Akt. 22. The proceedings of the Reichatag shall be public. 

No one shall be held responsible for truthful reports of the proceeding^'* 
of the public sessions of the Reichstag. 

Art. 23. The Reichstag shall have the right to piopone laws wilhia'l 
the competonoe of the Empire, and to refer petitions, addressed to it, T 
to the Bundcsrat or the Chancellor of the Empire. 

Anr. 24. The Reichstag shall be elected for fivn yeafs.' It may be 1 
dissolved during that time by a resolution of the Bundcsrat, with the 
consent of the Emperor. 

Abt. 25. In case of a dissolution of the Reichstag, now elections shall 
take place within a period of sixty days, and the Rcichst-ag shall be 
called together within a period of ninety days after its dissolution. 

Art. 2<). Without the consent of the Reichstag, an adjournment ofM 
that body shall not exceed the period of thirty days, and shall not btfW 
repeated during the same session. 

Art. 27. The Reichstag shall examine into the legality of the eleo^l 
l.ion of its members and decide thereon. It shall regulate its own i>ro-V 
cedure, and its own discipline, through its order of business, and elect ■ 
its president, vice-presidents, and secretaries. 

Akt. 2S. The Reichstag shall take action by absolute majority. Ta I 
render any action valid, the presence of a majority of the statutory I 
number of members is required.' 

Art, 29. The members of the Reichatag are the representativi 
the people as a whole, and shall not be bound by orders or instructions. 

Aht. 30. No member of the Reichstag shall at any time sufier legal 
or disciplinary prosecution on account of his vole, or on account of uttur- 
ancce made while in the performance of his functions, or t)e held respon- 
sible in any other way outside of the Reichstag. 

Abt, 31. Without the consent of the Reichatag, no one of its mem- 
bers shall be tried or arrested during the session for any penal offense, 
unlesB he be taken in the commiaaion of the offense, or during itie course . 
of the following day. 

Like consent shall be required in the case of arrest for debt. 

^ iDcludms, that b to say. tLoao dcputio 
CoBlcdenlJaa. Uv Ihh ot Juna 25. 187S 
AlHW-IxHraiM. Wilh oertiiiii minor « 
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At the request of the Reichstag all criminal prooeedings instituted 
against one of its members, and any detentions for judicial inquiry or 
in civil cases, shall be suspended during its session. 

Art. 32. The members of the Reichstag as such shall receive no 
salaries. They shall receive an indemnification in aooordance with the 
provisions of law.^ 



VI. CUSTOMS AND COMMEBCB 

Art. 33. Germany shall form one custom and cx)mniercial territory, 
having a common frontier for the collection of duties. Such parts of the 
territory as cannot, by reason of their situation, be suitably embraced 
within the customs frontier shall be excluded. 

All articles which are the subject of free traffic in one state of the 
Empire may be brought into any other state, and in the latter shaU be 
subject only to such internal taxes as are imposed upon aimilft r domestic 
productions. 

Art. 34. The Hanse cities, Bremen and Hamburg, together with a 
part of their own or of the surrounding territory suital>le for such pui^ 
pose, shall remain free ports outside of the common customs frontier, 
until they request admission within such frontier. 

Art. 35. The Empire shall have the exclusive power to legislate 
concerning everything relating to the customs; coDceming the taxation 
of salt and tobacco produced in the federal territory, and of domestic 
brandy and beer, and of sugar and syrup prepared from beets or other 
domestic products; concerning the mutual protection against fraud with 
reference to all taxes upon articles of consumption levied in the several 
states of the Empire; as well as concerning the measures which may be 
required in the territory, outside the customs boundaries, for the security 
of the common customs frontier. 

In Bavaria, Wiirtemberg, and Baden, the matter of taxing domestic 
brandy and beer is reserved to the legislation of the states. The states 
of the Confederation shall, however, endeavor to bring about uniform 
legislation regarding the taxation of these articles also. 

Art. 36. The administration and collection of customs duties and 
of^the taxes on articles of consumption (Art. 35) shall be left to each 
state of the Confederation within its own territory, so far as these func- 
tions have heretofore been exercised by each state. 

The Emperor shall superintend the observance of legal methods by 
means of imperial officers whom he shall appoint, after consulting the 
committee of the Bundesrat on customs duties and taxes, to act in co- 
operation with the customs or tax officials and with the directive boards 
of the several states. 

Reports made by these officers concerning defects in the administra- 

1 As alt<»red May 21, 1906. Art. 32, as originally worded, forbade any compensation 
to members of the ReichHtag. A law of May 21, 1906, provides that members of the 
Reichstag shall receive: (1) free transportation on the German railways during the 
sessions of the Reichstag and for eight days before the beginning of and eight davs after 
the close of each session; and (2) a yearly remuneration of three thousand marks. 
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Uon of the joint legislation (Art. 35) shall be submitted to the Bundearat 
for action. 

Abt. 37. In taking action upon the rules and ret^lationn for the 
execution of the joint li^aktion (Art. 35), the vote of the priesidiuia 
shall decide when it is cast in favor of miuntaining the existing rule of 1 
regulation. ■ 

Art. 38. The revenues from cufitoms and from the other taxes dcs^^ 
nated in Art. 35, so fur as the laUcr are subject to imperial legistatio^fl 
shall go to the treasury of the Empire. H 

Such revenues shaU conaist of the total receipts from the customs an^l 
excise taxes, after deducting therefrom: ■ 

1) Tax rebates and ritductiona in conformity with existing laws on 
general administrative regulations. fl 

2) Reimbursements for taxes improperly collected. I 

3) The costs of collection and of administration, vie.: I 
a) In case of the customs, the costs which are required for the pro-1 

tection and collection of customs on the frontiers and in the frontier 

6) For the salt tax, the costs which are Incurred for the salaries of the 
officers charged with the collection and control of this tax at the aalt- 

c) For the taxes on beet sugar and on tobacco, the compensation which V 
is to be allowed, according to the existing rules of the fiundesrat, to tblfl 
severo] state govcraments for the cost of administering these taxes. I 

d) Fifteen per cent, of the total receipts from other taxes. M 
The territories situate<l out.side of the common customs frontier shaflfl 

contribute to the oxpenaes of the Empire by payment of a lump simiifl 
Bavaria, WQrtemberg, and Baden shall not shore in the revenue!^ 
which go into the treasury of the Empire, from duties on brandy and 
beer, nor in the corresponding portion of the aforesaid payments in lump 

[The proviaian of Art. 3S, paragraph 2, number 3 d) of the imperial 
constitution is repealed, in so far as it relates to the tax on breweries. M 
The compensation to be allowed ta the slates for the expense of collect- ■ 
ing and administering the tax on breweries shall he fixea by the Bimdes- M 
rat,') 1 

Art. 39. The quarterly summaries made by the reventie officers of 
the federal states at the end of each quarter, and the final statement, 
made at the end of the year, after the closing of the ucoounta, of the 
receipts which have become due in the course of the quarter, or during 
the fiscal year, from customs and from taxes on consumption which, ■ 
according to Art. 38, belong t« the treasury of the Empire, shall be ar- ■ 
ranged by the administrative ofGcers of the various slates, after a pr»- U 
timinary audit, into general summaries, in which each tax shall be Bep&> 1 
nitoly entered. These summaries shall be traiismiCted to the Committee 
of Accounts of the Bundesrat. 

The latter, upon the basis of these summaries, shall fix provisionally 
every three months the amounts due to the iiii[>erial treasury from the 

^m I Addnl by umcsdmFnt nl Jube 3. 1900. ■ 
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treaauiy of eai^h alate, and it shall iaform the Bundesrat and the sUla 
of the ftmauntfl so iixed; furthennore, it abaJI submit to the Bundesrat 
BJiDu&tly the final etatcment of these amounts with ita remarks. Tbf 
Biindearat shall take action upon the diitenniDalion of such ainounti. 

Abt. 40, The terms of the Cuetoraa Union Treaty of July S, 1887, 
shall remtun in force, so far aa they have not beeu altered by the pro- 
visions of this constitution, and so long as they are not altered in the 
manner designated in Art. 7 or 78. 



Abt. 41. Railways which are considered necessary for the defense 
of Germany, or in the interest of general commerce, may, by force of 
iniperial law, be constructed at the expense of the Empire, even against 
the opposition of the members of the Union through whose territoiy the 
railroiids run, without prejudice, however, to the sovereign ri^ta of the 
states; or private persons may be granted the right to construct railwayii, 
and recrave the right of eminent domain. 

Every eiciflting railway is bound to permit new railroad Unra to be 
connected with it, at the expense of the latter. 

All laws which grant existing riulway undertakings the ri^t to pre- 
vent the building of parallel or competitive lines ore hereby repealed 
throughout the Empire, without prejudice to rights already acquired. 
Such rights of prevention shall not be granted in future concessions. 

Abt. 42. The governments of the federal states bind themaelves, in 
the interest of general commerce, to manage the German railways as 
one system, and for this purpose to have all new lines constructed and 
equipped according to a uniform plan. 

Art. 43. Accordingly, as aoon aa po^ble, uniform arrangements as 
to operation shall be mode, and especially shall uniform r^uiations be 
adopted for the policing of railways. The Empire shall take care that the 
various railway administrations keep the roads at all limes in such con- 
dition aa is ncceasary for public security and furnish them with such 
equipment as the needs of traffic may require. 

Art. 44. Railway administrations arc bound to run as many pas- 
senger trains of suitable speed as may be required for through traffic, and 
for the eatabliahment of harmony between time tables; also to make 
provision for such freight trains aa may be necessary for the transport 
of goods, and to organize a system of through forwarding both in paa- 
Bcngor and freight traffic, permitting rolling stock to go from one road tu 
another for the usual remuneration. 

Art. 45. The Empire shall have control of the tariff of chaises. It 
shall especially exert itself to the end: 

1) That uniform regulations aa to operation be introduced as soon 
as possible on all German rtulway lines. 

2) That the tariff be reduced and made uniform as far as possible, 
and particularly that in the long'distance transportation of coal, coke, 
wood, ores, stone, suit, pig iron, manure, and similar articles, t 
be introduced suitably modified in the interests of agriculture a 
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dOBtrjr; and th&t the one-pfcnoi); liirifT be introduced ns eoon oa prac- 
ticable. 

Art. 46. In case of public distress, eeprcially in cnae of an estraor- 
dinary rise in the price of proviaiona, it shall be the duty of the railroada 
to adopt temporarily a low special tariff suited to the circumstancea, 
to be fixed by the Emperor on motion of the competent committee of the 
Bundearat, for the transport of grain, flour, legumes, and potatoes. This 
tariff shall, however, not be lower than the lowiMt existing rate for raw 
produce on the said line. 

The foregoing proviaions, and those of Arts. 42 to 45, shall not apply 
to Bavaria. 

The imperial government, however, shall have the power, with respect 
to Bavaria also, to establish by means of legislation uniform standards 
for the construction and equipment of railways which may be of im- 
portance for the defense of the country. 

Art. 47. The managers ot all railways shall be required to obey, 
without h(»itation, requisitions made by the authorities of the Empire 
for the use of their roads for Ihe defense of Germany. In particular 
^uill troops and all materials of war be forwarded at uniformly reduced 

VIII. rOBT ANO TEI.EGKAPH 

Art. 48. The postal and telegraph systems shall be organi);ed and 
managed on a imiform plan, as state institutions throughout the Ger- 
man Empire, 

The legislation of the Empire in regard to postal and telegraph aftdra, 
provided for in Art. 4, shall not extend to those matters the control of 
which is left to governmental ordinance or administrative regtilation, 
according to the principles which have prevailed in the administration 
of post and telegraph by the North German Confederation. 

Art. 49. The receipts from jmst and telegraph throughout the Em- 
pire shall belong to a common fund. The expense shall be paid from 
the general receipts. The surplus shall go into the impierial ti'eneury 
(Section XII). 

Art. 50. The Emperor shall have the supreme supervision of the 
administration of post and telegraph. The ofGcers appoint^ by him 
ehall have the duly and the right to see to it that uniformity be eatah- 
liahed and maintained in the organization of the administration and in 
the conduct of business, as well as in the qualifications of employers. 

The Emperor shall have the power to issue governmental instructions 
nod general administrative regulations, and also the exclusive right to 
r^ulate the relations with the postal and telegraph systems of other 
countries. 

It shall be the duty of all officers of the postal and telegraph adminis- 
trnlion to obey the orders of the Emperor. This obligation shall be as- 
sumed in the oath of office. 

The appointment of such superior officers as shall be required tor the 

administration of the post and telegraph in the various districts (such as 

directors, counselors, and superinlendenta), furthermore, the anpoint- 

3U 



PRINCIPLES OF CONSTITUTIONAL GOVERNMENT 

ment of officers of the post and telegraph acting in the capacity of atgBBB 
of the aforesaid authorities as supervisors or for other services in tbe 
several districts (such as inspectors or controllers), shall be made througlh 
out the Empire by the Emperor, to whom sudi officers shall take the 
oath of office. The government of the several states shall receive timdy 
notice of the aforementioned appointments, as far as they may relate 
to their territories, so that they may confirm and publish them. 

Other officers required in the administration of the post and telegraph, 
as well as all those employed for local and technical work, including the 
officials in the local offices, and so forth, ehail be appointed by the govern- 
ments of the respective states. 

Where there is no independent state administration of post or tde- 
graph, the terms of special treaties shall control. 

Abt. 51. In consideration of the differences which have heretofore 
existed in the net receipts of the state postal administrations of the 
several districts, and for the purpose of securing a suitable equaliiation 
during the period of transition below named, the following procedure 
shall be observed in assigning the surplus of the postal administration 
for general imperisd piuposes (Art. 49): 

From the postsd surpluses which accumulated in the several postal 
districts during the five years from 1861 to 1865, a yearly average shall 
be computed, and the share which every separate postal district has had 
in the surplus resulting therefrom for the whole territory of the Empire 
shall be expressed in a percentage. 

In accordance with the ratio thus ascertained, the several states shall 
be credited on the account of their other contributions to the expenses 
of the Empire with their quota accruing from the postal surplus in the 
Empire for a period of eight years following their entrance into the 
postal administration of the Empire. 

At the end of the said eight years the distinction shall cease, and any 
surplus from the postal administration shall go, without division, into 
the imperial treasury, according to the principle contained in Art. 49. 

Of the quota of the postal surplus which accrues during the afore- 
mentioned period of eight years in favor of the Hanse cities one-half 
shall each year be placed at the disposal of the Emperor, for the pur- 
pose of providing for the establishment of the proper postal organicatioDS 
in the Hanse cities. 

Art. 52. The provisions of the foregoing Arts. 48 to 51 do not apply 
to Bavaria and Wiirtemberg. In their place the following provisions 
shall be valid for these two states of the Empire: 

The Empire alone shall have power to legislate upon the privileges 
of the post and telegraph, upon the legal relations of both institutions 
to th(^ public, upon the franking privilege and the postal rates, except- 
ing, however, the adoption of administrative regulations and of rates 
for the internal communication within Bavaria and Wtirtemberg re- 
spoctivoly; and, under like limitations, upon the fixing of charges for 
telegraphic correspondence. 

In the Bivme manner, the Empire shall have the regulation of postal 
and telegraphic communication with foreign countries, excepting the 
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late intercourse of Bavaria and Wilrtemberg with neiKhhoring ' 
I not belonging to the Empire, the rpgiilalion of which ib sub- 
> the proviflionB of Art. 49 of the poalal treaty of November 23, 

FB&varia and WQrtemborg shall not abare in the poatal &nd tel^ J 
iphic receipts coming into the treaeury of the Empire. 



JK. MABINB ^ 



) NAVlQiTtoN 



Anr. 53. The navy of the Empire shall be a united onit, under the A 
supreme command of the Emperor. TliR Emperor is chnrgeii with its ' 
organization and cons^^uetion; he shall apimint the ofRcera and em- 
ployees of the navy, and they and the seamen ahall take an oath of 
obedience to him. 

The harbor of Kiel and the harbor of tho Jade are imperial naval 

The e:tpense required for the eetabUehment and maintenance of the 
navy and of the inatitutione connected therewith shall be defrayed from 
the treasury of the Empire. 

All seafaring men of the Empire, including machinists and art.isuns 
employed in ship-building, are exempt from eervice in the army, but 
are liable to service in the imperial navy.' 

Art. 54, The merchant veflBcla of aJ! states of the Union shall form, 
a united mercantile marine. 

The Empire shall determine tho process tor aacertajning the tonnage 
of sea-going veesela, shall regulate the issuing of tonna^e-corttficAtee and 
shall fix the conditions upon vtiich a Ucense to command a seiv-going 
vessel shall be granted. 

Tho merchant veseels of all the federated states shall be admitted on 
equal footing to the harbors and alt natural and artihciul wut.ercaurscfl 
of the several states of the Union, and shall be accorded simitar treat- 
ment therein. The tens which may bo collected in harbors, from sea- 
fioiDg vessels or from their cargoes, for the use of marine institutions, 
shall not exceed the amount Decesaary far the maintenance and ordinary 
repair of these institutions. 

On all natural watercourses toxne may only be levied for the use of 
epecial institutions which serve to facihtat« commercial intercourse. 
These taxes as well as the charge for navigating such artificial channels 
as are the property of the state shall not exceed the amount required for 
the maintenance and ordinary reptur of such institutions and ostablisb- 
ments. These provisions shail apply to rafting, in so far as it is carried 
on along navigable watercourses. 

The power to lay other or higher taxes upon foreign veseeJs or their 
cargoes than those which are paid by the vessels of the federal Htatea 

I PBn«raph S of Art. S3 ma repealed by law at May ZS, ISQS; it nad as foltowi: 
"The appgnuuinuDt of requLBilJtjQS lo HUpply thp ruuci of tht navy hIuUI t» mAdv 
aKordioe to th■^ actuij fleaiaring ptvpulation, and ihe nuniber furniehed in aocordancfl 
htrpwilh by each «latc shall bo deducted from the number othorwioo Kquinid by the 
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or their cargoes shall belong only to the Empire and not to the separate 
states. 

Abt. 55. The flag of the naval and merchant marine is black, vdiite, 
and red. 

X. CONSULAR A7FAIBS 

Abt. 56. The Emperor shall have the supervision of all consular 
affairs of the German Empire, and he shall appoint consuls, after hearing 
the Conmiittee of the Bundesrat on Trade and Conmierce. 

No new state consulates shall be established within the districts cov- 
ered by German consuls. German consuls shall perfoim the fundaoiu 
of state consuls for the states of the Union not represented in their dis- 
tricts. All the state consulates now existing shall be abolished as soon 
as the organization of the German consulates shall be completed in such 
a manner that the representation of the separate interests of all the 
federal states shall be recognized by the Bundesrat as satisfactorily secured 
by the German consulates. 



XI. MnJTABY AFFAIBS OF THE EMPIBJS 

Art. 57. Every German is liable to military duty, and in Uie dis- 
charge of this duty no substitute shall be accepted. 

Art. 58. The costs and the burden of the entire military system of 
the Empire shall be borne equally by all the federal states and their 
subjects, so that neither special privileges nor burdens upon particular 
states or classes are in principle permissible. Where an equal distribu- 
tion of the burdens cannot be effected in natura without prejudice to the 
public welfare, the equalization shall be effected by legislation in accord- 
ance with the principles of justice. 

Art. 59. Every German capable of bearing arms shall belong for 
seven years to the standing army, as a rule from the end of his twentieth 
to the beginning of his twenty-eighth year; during the next five years 
he shall belong to the national guard (Landwehr) of first summons, and 
then to the national guard of second summons until the thirty-first day 
of March of the year in which he reaches the age of thirty-nine years. 

During the period of service in the standing army the members of the 
cavalry and of the mounted field artillery are required to serve the first 
three years in unbroken active service; all other forces are required to 
give the first two years in active service. 

As regards the emigration of men belonging to the reserve, only those 
provisions shall be in force which apply to the emigration of members 
of the national guard (Landwehr).^ 

Art. 60. The number of men in the German army in time of peace 
shall be fixed until the thirty-first day of December, 1871, at 1 per cent, 
of the population of 1867, and shall be furnished by the several federal 
states in proportion to their population. After the above date the 

> This article is given as amended by law of April 15, 1905. It was also altered by 
law of February 11. 1888. 
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effective atrengtb of the army in time of peace shall be fixed by ii 

Art. 61. After the publication of this constitution the entire I*rus§ian | 
Bystcm of military liigtalation ahall bo introducod without delay through- 
out the Empire, both the statutea themselvee and the n^ulationa, in- 
struotiona, and ordinances issued for their execution, explanation, or 
comptetion; especially, the military pemd code of April 3, 1845; tho 
law of mihtary penal procedure of April 3, 1S45; the ordinance eoncem- 
ing the courts of honor, of July 20, 1S43; the regulations with respect to 
recruiting, time of service, matters rclatin); to quarters and subsistence, 
to the quartering of troops, to campcnsation for injury done to fields, 
to mobilization of troops, etc., io times of peace and war. The military 
ordinance relating to religious observances is, however, excepted. 

When a uniform organization of the German array for war purposes 
shall have been established, a comprehensive military code for the Em- 
pire shall be submitted to the Reichstag and the Bundesrat for their 
action, in accordance with the constitution. 

Akt. 62. For the purpose of defraying tho expenses of the whole 
German army, and of the institutions connected therewith, tho sum of 
two hundred and twenty-five thaJera for each man in the army on the 
peace footing, according to Art. 60, shall be annually placed at the itls- 
poaal of the Emperor until the thirty-first day of December, 1S71 (see 
ijection XII). 

Aft«r the thirty-first day of December, 1S71, the several states shall 
pay these contributions into the imperial treasury. Until it is altered 
by a law of the Empire, the strength of the anny in time of peace, as 
temporarily fixed in Art. 60, shall be taken ad a basis for calculating the 
amounts of such contributions. 

The expenditure of these sums for the imperial onny and its estab- 
lishments shall be fixed by the budgetary law. 

In determining the budget of military expenditure, the organization 
of the imperial army, legally established in accordance with this constitu- 
tion, shall be Uiken as a basis. 

Art. 63, The total land force of tho Empire shall form one army, 
which shall be under the command of the Emperor, in war and in peace. 

The regiments, etc., throughout tho whole German army shall bear 
continuous numbers. As to the uniform, the primary colors and cut 
of the Prussian uniform shall be the standard. It is left to commanders 
of the several contingents to determine upon external marks of distino- 
tion (cockades, etc.). 

It shall be the duty and the right of the Emperor to take care that 
throughout the German army all diviaiona be kept full and ready to take 
the field, and that uniformity be established and maintained in r^ard 
to organization and formation, equipment and command, in the training 
of the men, and In the qualifications of the officers. For this purpose 
the Emperor shall have authority to eatiefy himself at any time, by 
inspection, of the condition of the several contingents, and to orilcr the 

Irroction of defn'ts discloafid by such inspection. 
Ibe Emperor shall determine the strength, composition, luid divisioa 
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of the ffMrtmeffit^ of the imperial anny, and also the arganixatioo of 
the fiBtinnal guard {Landwtkr), and he tstuJl have the li^t to detenniiie 
the gunsaoB within the terntoty of the UniaOy as also to mobiliie any 
partioo of the imperial army. 

In order to maintain the ind i fl pc noaMe anity in the administratioii, 
care, arming^ and e quipm ent of all divisions oi the Gennan anny, all 
orders relaiing to these matters hereafter iasiied to the Pruaaian army 
shall be eoamiunieated, for their proper observance, to the oommandeiB 
of the other eontingenta, throi]i:h the Committee on the Aimy and Forti- 
ficataoDS provided for by Art. 8, No. 1. 

AsT. 64. All German troops are bound to render nnoonditional obedi- 
CDoe to the commands of the Emperor. Hub obHgatinn shaD be iadaded 
in the militaiy oath. 

The coounander-in-dttef of a contingent, as wdl as all officers com- 
manding troops of more than one contingent, and all oommanderB d 
fortresses, ihall be appointed by the Emperor. The offioexs appointed by 
the Emperor shall take the militaiy oath to him. The appointment of 
gmerals, and of officers performing the duties of goierals within a oon- 
tingent. shall in every case be subject to the apfxoval of the Emperor. 

In the transfer of officers, with or without promotion, to positions 
which are to be filled by him in the service of the Eknpire, be it in the 
Prasaan army or in other contingentB, the Emperor shall have the 
right to select from the officers of all the contingents of tiie imperial 
army. 

Art. (i5. The right to construct fortresses within the fedonal terri- 
tor>' shall belong to the Emperor, mira shall sjsk. in accordance with 
Section Xll for the grant of the means required few that purpose, unless 
it has already bc^n included in the regular appropriation. 

Art. 66. In the abstence <rf ^>ecial conventions, the princes oi the 
Confederation and the Senates shall appoint the officers of their respec- 
tive contingent-s, subject to the restriction of Art. 64. They shall be 
the heads of all of the divisions of troops belonging to their territories, 
and shall enjoy the honors connected therewith. They shall have par- 
ticularly the ri^t to hold in^>ections at any time, and shall receive, 
besides the regular reports and announcements of changes to be made, 
timely information of all promotions and appointm^its concerning 
their respective contingents, in order to provide for the necessary pub- 
hc^^tion of such information by state authority'. 

They shall also have the right to employ, for police purposes, not 
only their own troops, but all other divisions of the imperial army which 
may be stationed in their respective territories. 

Art. 67. Vnejq^nded piortions of the military appropriation shall 
under no circumstances fall to the share of a sin^e govonment, but at 
all times to the impterial treasury. 

.\rt. 6S. The Emperw shall have the powor, if public security within 
the federal territor>- is threat«ied, to declare martial law in any part 
of the Empire. Until the publication of a law regulating the occasions, 
the form of announcement, aUvl the effects of such a declaration, the 
provisions of the Prussian law of June 4, 1851, shall be in force. 
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PINAL paOVlBION OF SECTION XI 

I The provUioDS conlalned in this section ehall be applied in Bavaria, I 

K accordance with the more detailed praviHions of the treaty of allianoe 1 

of November 23, 1870, under 111, sec. 5; in Wilrt«n[iberg, in accordauoa I 

with the more detailed proviaiona of the military convention of Novem- I 
her 21-25, 1870, 



Art. 69. AH reecipla and expenditures of the Empire ahall be esti- 
mated Tor each year, and included io the budget. The latter shall be ^ 
fixed by law before the beginning of tho fiscal year, in accordance v 
the following principles: 

Art. 70. For the defrayal of all comiuoa cxpenseB there ehoU serve 
Bret of all the joint revenuee derived from customs duties, from commoo 
taxes, from the railway, postal, and telegraph eyatcms, and from the 
other branches of the administration. In bo tar aa the expenditures are 
not covered by such receipla, they shall be met by contributions from 
the several states of the Confederation in proportion to their population, 
such contributions to be fixed by the Imperial Chancellor, with refer- 
ence to the total amount cHtabliahed by the budget. In so far as these 
contributions are not used, they shall be repaid to the states at the 
end of the year, in proportion as tho other regular receipts of the Empire 
exceed its needs. 

Any surpluses from preceding years ehali be used, so far aa the im- 
perial budgetary law docs not otherwise provide, for defraying the joint 
extraordinary expcnaea.' 

Art. 71. The general appropriations shall, as n rule, l>c granted tor one 
year; they may, however, in upeciul eoHna, be granted tor a longer period. 

During the period of transition fixed by Art. 60, the proporiy classified, 
financial estimate of the expenditures of the army shall be laid befon 
the Bundesrat and the Reichstag merely tor their information. 

Art. 72. For the purpose of discharge an annual report of the en- 
penditure of all the revenues of the Empire shall be presented, through 
Ibe Imperial Chancellor, to the Bundesrat and the Reichstag, for their 
approval. 

Art. 73. In caaes of extraordinary need, a loan may be contracted, 
or a guarantee assumed as a chai^ upon the Empire, by means of 
imperial le^slation. 
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and 71 shall apply to expenditures for the Bavarian army 
_ according to the provisions ot the treaty ot November 23, 1870, 
mentioned in the final provisioD ot Section XI; and Art. 72 applies 
only to the extent that the Bundesrat and the Reichstag shall be informed 
that the sum necessary for the Bavarian army baa been assigned to 
Bavaria. 

> An anwDdad May 14, 1904. 
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Xm. SETTLEMENT OF DISPUTES AND PENAL PBOYISIONB 

Abt. 74. Every attempt against the existence, the integrity, the 
Becnrity, or the constitution of the German Empire; finally, any offense 
conmiitted against the Bundesrat, Reichstag, a member of the Bundesrat 
or of the Reichstag, an authority or a public officer of the Empire, while 
in the execution of their duty, or with reference to their official position, 
by word, writing, printing, drawing, pictorial or other re^H^sentatioDS, 
shall be judged and punished in the several states of the Empire in ac- 
cordance with the laws therein existing or which may h^eafter be enacted, 
by which provision is made for the trial of similar offenses against any 
one of the states of the Empire, its constitution, legislature, or estates, 
the members of its legislature or its estates, authorities, or officers. 

Art. 75. For those offenses against the German Empire specified 
in Art. 74, which, if conunitted against one of the states of the Empire, 
would be considered high treason, the Superior Court of Appeals of the 
three free Hanse cities, at Lubeck, shall be the competent deciding tri- 
bunsd in the first and last resort. 

More definite provisions as to the competency and the procedure of 
the Superior Court of Appeals shall be made by imperial legislation. 
Until the passage of an imperial law, the existing jurisdiction of the 
courts in the respective states, and the provisions relative to the pro- 
cedure of these courts, shall remain as at present. 

Art. 76. Disputes between the several states of the Union, so far 
as they do not relate to matters of private law, and are therefore to be 
decided by the competent judicial authorities, shall be adjusted by the 
Bundesrat, at the request of one of the parties. 

In disputes relating to constitutional matters in those states of the 
Union whose constitution does not designate an authority for the settle- 
ment of such differences, the Bundesrat shall, at the request of one of 
the parties, effect an amicable adjustment, and if this cannot be done, 
the matter shall be settled by imperial law. 

Art. 77. If justice is denied in one of the states of the Union, and 
sufficient relief cannot be procured by legal measures, it shall be the 
duty of the Bundesrat to receive substantiated complaints concerning 
denial or restriction of justice, which shaU be proven according to the 
constitution and the existing laws of the respective states of the Union, 
and thereupon to obtain judicial relief from the state government which 
shall have given occasion to the complaint. 

XIV. AMENDMENTS 

Art. 78. Amendments of the constitution shall be made by legisla- 
tive enactment. They shall be considered as rejected when fourteen 
votes are cast against them in the Bundesrat. 

The provisions of the constitution of the Empire, by which certain 
rights are secured to particular states of the Union in their relation to 
the whole, may be amended only with the consent of the states affected. 
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CONSTITUTION OF BELGIUM* 
(February 7, 1831) 

In the name of the Belgian people, the National Congress enacts: 

TITLE I. THE TERRITORY AND ITS DIVISIONS 

Article 1. Belgium is divided into provinces. These provinces are: 
Antwerp, Brabant, West Flanders, East Flanders, Hainaut, Li^, 
Limbourg, Luxembourg, Namur. 

If there should be occasion for it, the territory may be divided by law 
into a greater number of provinces. 

The colonies, possessions beyond the sea, or protectorates which 
Belgium may acquire shall be governed by special laws. The Belgian 
forces required for their defense shall be recruited only by voluntary 
enlistment.' 

Abt. 2. Subdivisions of the provinces shall not be made except by 
law. 

Abt. 3. The boundaries of the state, of the provinces, and of the 
communes shall not be changed or rectified except by law. 

TITLE II. BELGIAN CITIZENS AND THEIR RIGHTS 

Abt. 4. Belgian nationality is acquired, retained, and lost according 
to regulations established by the civil law. 

The present constitution and the other laws relating to political rights 
determine what other conditions are necessary for the exercise of these 
rights. 

1 Reprinted from "Modern ConBiitutions.*' by Walter Fairlcigh Dodd, by the oourteey of 
the author and the University of Chicago Press. 

* In the preparation of this text assistance has been reoeived from the translation made 
by Professor J. M. Vincent and issued as a supplement to the AnnaU of the American 
Academy of Political and Social Science, May, 1^6. 

* As am«ided September 7, 1893. By treaty of April 19, 1839, Belgium sectired a por- 
tion of the Grand I>uohy of Luxembourg, f roed from all connections with the German 
Confederation. The provision regarding colonies was introduced in 1893 to give the 
government power to administer the Congo Independent State when it should become 
a Belgian possession. By a treaty simed on November 28, 1907, Belgium took over 
the whole administration of the Congo Independent State. 
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Abt. 5. Naturalization is granted by the legislative power. 

Full naturalization alone admits foreigners to equality with Belgians 
in the exercise of political rights. 

Abt. 6. There shall be no distinction of classes in the state. 

All Belgians are equal before the law; they alone are admissible to 
dvil and military offices, with such exceptions as may be established by 
law for particular cases. 

Abt. 7. Individual liberty is guaranteed. 

No one may be prosecuted except in cases provided for by law and 
in the form therein prescribed. 

Elxcept when one is taken in the commission of an offense no one may 
be arrested without a warrant issued by a magistrate, which ought to 
be shown at the time of arrest, or at the latest within twenty-four hours 
thereafter. 

Abt. 8. No person shall be removed against his will from the juris- 
diction of the judge to whom the law assigns him. 

Abt. 9. No penalty shall be established or enforced except by 
virtue of a law. 

Art. 10. The private domicile is inviolable; no search of premises 
shall take place except in the cases provided for by law and according to 
the form Uierein prescribed. 

Abt. 11. No one may be deprived of his property except for a public 
purpose and according to the forms established by law, and in con- 
sideration of a just compensation previously determined. 

Art. 12. Punishment by confiscation of property shall not be es- 
tablished. 

Art. 13. Total deprivation of civil rights {mort civile) is abolished 
and shall not be re-established.* 

Art. 14. Religious liberty and the freedom of public worship, as 
well as free expression of opinion in all matters, are guaranteed, with 
the reservation of power to suppress offenses committed in the use of 
these liberties. 

Art. 15. No one shall be compelled to join in any manner whatever 
in the forms or ceremonies of any religious denomination, nor to observe 
its days of rest. 

Art. 16. The state shall not interfere either in the appointment or 
in the installation of the ministers of any religious denomination what- 
ever, nor shall it forbid them to correspond with their superiors or to 
publish their proceedings, subject, in the latter case, to the ordinary 
responsibility of the press and of publication. 

Civil marriage shall always precede the religious ceremony, except in 
cases to be established by law if found necessary. 

Art. 17. Private instruction shall not be restricted; all measures 
interfering with it are forbidden; the repression of offenses shall be 
regulated only by law. 

Public instruction given at the expense of the state shall likewise 
be regulated by law. 

1 Ln mori ctvile is abolished ns a punishronnt by itaelf. The condition follows as a 
■eoondary consequence of condemnation to death, hard labor, or transportation for life. 
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c«DBorahip ahnll ever be mtabliflhed; '1 
era, publi^prs, or printers.' 
I a reaideiit of Belgium, tbc publisher, 
printer, or distributor ehall not be prosecuted. 

Akt. 19. Belgiaoa have the right, without prnviou.'! aulhorizatioD, to 
assemble peaceably and without arma, conforming tbcmoclves to the 
laws which regulate the exercise of this right. 

This provimon does not apply to ssBemblire in the open air, which ' 
remain entirely under the police laws. 

Art. 20. Belgians have the right of asaociatioa; this right shall not I 
be restricted by any preventive mooBUre. 

Art. 21, Any one has the right to address potittona to the publio 
authorities, signed by one or more persons. 

Legally organized bodies alone have the right to petition under a 
collective name. 

Art. 22. The privacy of correspondence is inviolable. The Uw shall 
determine who arc the agent-s responsible for the violation of the secreoy 
ol letters intrusted to the post. 

Art. 23. The use of the languages spoken in Belgium is optiontd. 
This matter may be regulated only by law and only for acta of public 
authority and for judicial procccdinga. 

Art. 24, No previous authorisation is necessary to bring action 
against pubhc officials for the acts of their administration, except aa ' 

>vided for ministers. * 



TITLE 111. CONCERNING POWERS 



Art. 25. All powers emanate from the people. 

They shall be exercised in the manner established by the consU- 
tution. 

Art. 26. The legislative power shall be exercised collectively by the 
King, the House of Representatives, and the Senate. 

Art. 27. Each of the three branches of the legislative power shall 
have the right of initiative. 

Nevertheless, all laws relating to the revenues or cipeoditurea of the 
state or to the army contingent must be voted first by the Uouaa of 
Representatives , 

Art. 2S. The authoritative interpretation of the laws shall belong 
only to the legislative power. 

Art. 29. The executive power is vested in the King, subject to the 
n^ulations of the constitution. 

Art. 30. The judicial power shall be exercised by the courts and the 
tribunals. 

Decrees and judgments shall be executed in the name of the King. 

Art. 31. Exclusively communal or provincial affairs shall be rego- I 
lated by the communal or provincial councils, according to the principles I 

y the constitution. 
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CHAPTER L THE HOUSES 

Abt. 32. The members of the two Houses shall repreBeat the natioo, 
and not the piovmoe alone, nor the subdivision of the province wfaidi 
dected them. 

Abt. 33. The sessions of the Ho^ises shall be public. 

Nevertheless each House may resolve itsdf into a secret ocmmiittee 
upon the demand of its president or of ten members. 

It shall then decide by vote of an absolute majority whether the 
session shall be resumed in public upon the same subject. 

Abt. 34. Each House shall judge of the qualifications of its own 
members, and shall decide all contests which arise upon that subject 

Abt. 35. No peracm shall at the same time be a member of both 



Abt. 36. Any member of either of the two Houses who shall be 
appointed by the government to any other salaried office except thai 
of minister, and who accepts the same, shall vacate his seat immediatdy, 
and may resume his duties only by virtue of a new election.^ 

Abt. 37. At each session, each of the Houses shall elect its president, 
its vioe^Nnesident, and shall form its bureau.' 

Abt. 38. An absolute majority of the votes shall be necessary to pass 
any resolution except as otherwise established by the rules of the Houses 
in regard to elections and nominations.' 

In case of an equal division o# votes, the proposition under considera- 
tion is rejected. 

Neither of the two Houses shall pass a resolution imless a majority 
of its members are present. 

Abt. 39. The votes shall be viva voce or by rising and sitting; the 
vote on a law as a whole shall always be by roll-<;all and viva voce. The 
election and nomination of candidates shall be by secret ballot. 

Abt. 40. Each house has the right to investigate the conduct of 
public affairs. 

Art. 41. A proposed law shall not be passed by either of the Houses 
unless it has been voted upon article by article. 

Art. 42. The Houses have the right to amend and to divide the 
articles and amendments proposed. 

Art. 43. To present petitions in person to the Houses is forbidden. 

Each House has the right to send to the ministers the petitions which 
are addressed to it. The ministers are obliged to give explanations upon 
the contents of soc^ petitions whenever the House demands. 

Art. 44. No member of either House shall be arrested or prosecuted 
on account of opinions expressed or votes cast by him in the performance 
of his duties. 

Art. 45. No member oi either House shall during the continuance 
of the session be prosecuted or imprisoned after trisd, except by the 

1 As amended September 7, 1893. By the origiiuJ artide ministers were also required 
to seek re-election. 

« Th^ t«»rin "bureau" 13 used to refer to all other ofiBcers of the legislative body, e. g., 
aecrv tiirit's, I'to. 

* For questioQS requiring a two-thirds vot^. see Arts Olt 82, aod 131. 



authority of the House or which he ie 
in the comnuBBioD or an olTense. 

No member of either House shaU be arrested during the w 
by the Bame authority. 

The det«ntioD or the prosecution of a member of either House ohaH | 
be suspended during the sei^eiun and for the entire term, if the House a 



Art. 46. Each House shall detenninc by its own nitea the manner I 
in which it ie to exercise its powers. 



Abt, 47. The members of the House of Representatives shall be I 
chosen by direct election under the following regulations; I 

One vote is allotted to citizens who have reached the age of twenty- I 
five years, resident for at least one year in the same commune and who ■ 
Bie not otherwise excluded by law. I 

One additional vote is allotted in consideration of any one of tbel 
following conditions: 

1) Having reached the age of thirty-five years, being married o 
widower with legitimate oiTspring, and paying to the etatc a tax of not J 
leee than five francs as a householder, uidees exempt on account of tiifl I 
profession. f 

2) Having reached the age of twenty-five years and being the owner 
either of real estate of the value of at least 2,000 francs, said value to 
be rated on the basis of the cadastral aesessnicnt, or posseiising income 
from land corresponding to such valuation, or being inscribed in the 
great book of the pubUc debt, or possessing obligations of the Belgian 
government savings-bank bearing at least 100 francs interest. 

Theee inscriptions and bank-books must have belonged to the holder 
for at least two years. 

The property of the wife is counted with that of the husband; that 
of minor children with that of the father. 

Two additional votes are allotted to citizejis who have reached the 
age of twenty-five years, and who fulfil the following conditions: 

a) Holding a diploma from an institution of higher instruction, or 
an indorsed certificate showing the completion of a course of secondary 
education of the higher degree, without distinction between public or 
private institutions. 

b) FiUing or having filled a public office, holding or having held a 
position, practising or having practised a private profession which pre- 
supposes that the holder poBsessce at least the knowledge imparted in 
secondary instruction of the higher degree. These offices, positions, and 
professioim, likewise the time during which they must have been held 
or practised, shall be determined by law. 

No one shall have more than three votes.' 

■ Ab UDCoded SDptfltnber 7. IS03. Elcctiaiu rti TeprrteDMivea an rcgulatsd by 1hw« 
ol April 13 uxi June 3S. JSOi. u modified by law* of Juno II. IB9a. Miuvb 31. ISOS, 
DcfembiT 29. ISM, and April 18, 11102. Pfoporttoo*! ropreuenlalioQ wua introduced 
by Llw kw ol Di»xmb«i 20. 1809, 
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Art. 48. The constitution of the electoral colleges shall be regukted 
by law for each province. 

Voting is obligatory; it shall take place in the commune^ when not 
otherwise determined by law.^ 

Abt. 49. The number of representatives shall be determined by 
law, according to the population; this number shall not exceed the pro- 
portion of one representative for 40,000 inhabitants. The qualificatioiiB 
of an elector and the process of election shall also be determined by law. 

Abt. 50. To be eligible it is necessary: 

1) To be a Belgian citizen by birth, or to have received full naturali- 
zation; 

2) To enjoy civil and political rights; 

3) To have reached the age of twenty-five years; 

4) To be a resident of Belgium. 

No other condition of eligibility shall be required. 

Art. 51. The members of the House of Bepresentatives shall be 
elected for a term of four years; one-half being elected every two years, 
in the order determined by the electoral law. 

In case of dissolution the House shall be entirely renewed. 

Art. 52. Each member of the House of Representatives shall receive 
an annual compensation of 4,000 francs. 

He shall have, in addition, the right of free transportation upon all 
state and concessionary railways from the place of his residence to the 
city where the session is held." 

SECTION II. THE SENATE 

Art. 53. The Senate shall be composed: 

1) Of members elected according to the population of each province, 
conformably to Art. 47; though the law may require that the electors 
shall have reached the age of thirty years. The provisions of Art. 48 are 
applicable to the election of senators. 

2) Of members elected by the provincial coimcils, to the number of 
two for each province having less than 500,000 inhabitants, of three for 
each province having from 500,000 to 1,000,000 inhabitants, and of four 
for each province having more than 1,000,000 inhabitants.' 

Art. 54. The number of senators to be elected directly by the 
voters shall be equal to one-half the number of members of the House of 
Representatives.' 

Art. 55. Senators shall be elected for a term of eight years; one- 
half being elected every four years in the order determined by the elec- 
toral law. 

In case of dissolution, the Senate shall be entirely renewed. 

Art. 56. In order to be elected and to remain a senator, it shall be 
necessary : 

1) To be a Belgian citizen by birth, or to have received full naturali- 
zation ; 

2) To enjoy civil and political rights; 

1 As amended September 7, 1S93. > Ibid. * > PntL 
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3) To be n resident of Belgium; 

4) To be at leaat forty years of age; 

5) To pay into the treasury of the Btate at least 1,200 franca of direct | 
taxed, including licenaea: 

Or to lie either the proprictflr or the UBufructtiary of real estate sit- I 
uated in Belgium, the asaeaaod income of which amounta to at least j 
12.000 francB. 

In the proviitccB where the number of those eligible docs not reach 
the proportion of one for every 5^000 inhabitants, the list shall be com- 
pleted by the addition of as many of th« highest tax-payers of the prov- 
ince as may be necessary to moke this proportion. The citizens on this 
supplementary list are eligible only in the province where they reaide.i 

The senators elected by the provincial councils shall be exempt from 
oil property quaUfiuation; they shall not be members of the assembly 
which electa them, nor have been members of it during the year of the 
election nor during the two preceding years.' 

Art. 57. Senators shall receive neither salary nor emolument. 

Art. 58. The sons of the King, or, if there be none, thfi Belgian princes 
of the branch of the royal family designated to succeed to the throne, 
shall be by right senators at the age of eighteen yeara. They Bfaall have 
no deUberate vote until the age of twenty-five.' 

Abt. 59. Every meeting of the Senate which may be held at any 1 
other lime than during the session of the House of Representutivea shall ] 
-be null and void. 



CIIAPTEK II. THE KING AND THE MINISTERS 



Art. 60. The constitutional powers of the King are hereditary in 
the direct dencondanta, natural and legitimate, of His Majesty Leopold- 
George-Christian-Frederick of Saxe-Coburg, from mate to mole in the 
order of primogeniture, and to the perpetual exclusion of females and of . 
their descendants. I 

(The prince who shall marry without the consent of the King, or of J 
those who in his absence exercise his authority as provided by the ci 
stitutioD, shall forfeit his rights to the crown.] 

(Nevertheless, with the consent of the two Houses, he may be relieved ] 
of this forfeiture by the King or by those who in his absence e 
his authority according to the constitution.') 

Abt. 61. In default of mole descendants of His Majesty Leopold- I 
Ocorge-Christian-Fredcrick of Saxe-Coburg, the King may nam 
successor, with the consent of the Houses expressed in the mannei 
scribed by the following article. 

llf no nomination has been made after the manner described b 
thi' throne shall be vacant.') 

Abt. 62. The ICing shall not at the same time be the head of a 
_«tber I 
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He may confer military orclera in acoordanoe with thafl 
iaons of ilie law. [ 

'. 77. Tbc civil list aliall bo fixed by law for the duratioD of each \ 

; 78. The King shall have no other powers than those which | 
■CmiBtitution and llie special laws, enacted under the constitution, ' 
lUy eonfer upon him. 

At the duath of the King, the Houses shall assemble with- 
K BUnununs, at the latest on the l«nth day after his decease. U the I 
a gboll have been previously dissolved, and if in the act of diesolu- 
fttbe reaeBembling had been fixed for a day later than the tenth day, 
f lormiv membera shall resume their duties until the assembling of I 
6 who should replace them. I 

I only one Hoiise shall have been diasolved, the same rule shall be I 
Kvcd with regard to that House. I 

Irom the date of the death of the King and until the taking of th« I 
■ by bis aucJiffisur to the throne, or by the regent, the constitutional I 
r9 of tbc King shall be exercised, in the name of the Bel^an people, 
e ministera united in council, and upon their responsibility. 

The King is of age when he shall have completed the age 
jbteen years. 

ie shall not lake poaaeaaion of the throne until he shall have solemnly J 
I, before the united Uouaes, the following oath: 

G Belgian people, tr 



KT. SI. If, at the d^th of the King, bis aucceaaor ia a minor, tin I 
B shall unite in one aasembly, for the purpose of providing J 
e regency and guardianship. 

If the King becomes incapacitated to reign, the ministers, 
r having ascertained this incapacity, shall immediately convene the 

The Houses shall provide for the regency and guardianship. 
DtT. 83. The regency shall be conferred upon only one person. 
" e regent shall enter ujion his duties only after having taken tbs | 
^ prescribed by Art. SO. 

No change in the constitution shall be made during a J 

In case there is a vacancy of the throne, the Houses dehb- | 
% together shall arrange provisionally for the regency, until the J 
p meeting of the Houses after they have been wholly renewed. That J 
■ting shall take place at the latest within two months. The n 
i deliberating together shall provide definitely for the vacancy. 

SECTION H. TUB MINIffTBRa 

\ 86. No person shall be a minister unless be ia a Belgian by 
IB received full naturalization. 
No member of the royal family shall be a minister, 

TA of ibb present king, Loopold 1 1 . voa fixed by law of Dccombcr 25, 1SG5, 
OajMii Irnnca. 
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Abt. 88. Ministers shall have no deliberative vote in either Hook 
unless they are members of it. 

They shall have admission to either House, and are entitled to be fannl 
when they so request. 

The Houses shall have the right to demand the presence of miniBtai. 

Abt. 89. In no case shall the verbal or written order of the Kng 
relieve a minister of responsibility. 

Abt. 90. The House of Representatives shall have the rigjit to a^ 
cuse ministers and to arraign them before the Court of Caasationy wtiA, 
sitting in full bench, alone shall have the right to judge them, exeqit 
in such matters as shall be established by law respecting a dvil suit 
by an aggrieved party and respecting crimes and misdemeanoTB com- 
mitted by ministers when not in the performance of their official duties. 

The law shall determine the responsibility of ministers, the poialtiea 
to be imposed upon them, and the method of proceeding against them, 
whether upon accusation made by the House of Representatives or upoQ 
prosecution by the aggrieved parties. 

Abt. 91. The King shall not have power to grant pardon to a minister 
sentenced by the Court of Cassation except upon request of one of the 
two Houses. 

CHAPTER III. THE JUDICIAL POWER 

Abt. 92. Actions which involve questions of civil ri^t belong ex- 
clusively to the jurisdiction of the courts. 

Abt. 93. Actions which involve questions of politicid rights belong 
to the jurisdiction of the courts, except as otherwise determined by law. 

Art. 94. No tribunal nor contentious jurisdiction shsdl be estab- 
lished except by virtue of a law. No commissions or extraordinary 
tribunals under any title whatever shall be established. 

Art. 95. There shall be a Court of Cassation for the whole of Bel- 
gium. 

This court shall not consider questions of fact except in the trial of 
ministers. 

Art. 96. The sessions of the courts shall be public, unless this pub- 
licity is declared by a judgment of the court to be dangerous to public 
order or morals. 

In cases of political offenses and offenses of the press closed doors 
shall be enforced only by a unanimous vote of the court. 

Art. 97. Every judgment shall be pronounced in open court, and 
the reasons therefor stated. 

Art. 98. The right of trial by jury shall be established in ail criminal 
cases and for all political offenses and offenses of the press. 

Art. 99. The justices of the peace and the judges of courts shall be 
appointed directly by the King. 

The members of the courts of appeal and the presidents and vice- 
presidents of the courts of original jurisdiction shall be appointed by 
the King from two double lists presented the one by these courts and 
the other by the provincial councils. 
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TTiB members ot the Court of Cassation shall be appointed by thai 
King from tno double listB preaented one by the Sc'nute aad one by tho 
Court of Cassation. 

In both coaoB the candidates named upon one list may be named alao I 
upon the other. I 

All the names shall be pubhahed at least fifteen days before the ap- A 
pointment. I 

The courla ehali choose their presidents and vice-presidents from I 
among their own number. 

Akt, 100. Judges shall be appointed for life. 

No judge shiill be deprived of biii office or suspended until after trial 
and judgment. 

The removal of a judge from one place to anolher shall take plaoe 1 
only by means of a new appointment and with his consent. I 

Aar. 101. The King appoints and removes the state officials serving \ 
in the courts and tribunals. 

Art. 102. The salaries of the members of the judiciary shall be fixed 

Art. 103. No judge shall accept from the government any salaried 
office, unless he perform the duties thereof gratuitously, and not then 
if it is contrary to the law of incompatibility. 

Art. 104. There shall be three courts of appeal in Belgium. 

Their jurisdiction and the places where they shall be held shall be I 
determined by law. 

AsT. 105. Special laws shall govern the organization of military I 
tribunals, their powers, the rights and obligations of the members of | 
these tribunals, and the duration of their functions. 

There shall be commercial courts in places which shall be de^gnated I 
by law. Their organization, powers, the method of appointment of I 
their members, and the duration of their term of office shall also be | 
determined by law. 

Art. 106. The Court of Cassation shall decide conflicts of jurisdio I 
tion, according to the method prescribed by law. I 

Art. 107. The courts and tribunals shall enforce executive decrees^ 
and ordinances, whether general, provincial, or local, only so far bb thejr 4 
shall conform to the laws. 



CHAPTER IV. PROVINCIAL AND COMMUNAL INSTITUTIONS | 

Aar. 108. Provincial and communal institutions shall bo regulated 
by law. 

The law shall establish the application of the following principles: 

1) Direct election, except in the cases which may be established by 
law with regard to the chiefs of the communal administration and govertt- J 
ment commissioners acting in the provincial councils. I 

2) The relegation to [irovincial and communal councils of all provin--! 
dal and communal aflaira, without prejudice to the approval of their actf I 
in the coses and according to the procedure determined by law. 
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3) The publicity of the sittings of the provincial and communal coun- 
cils within the limits established by law. 

4) The publicity of budgets and of accounts. 

5) The intervention of the King or of the legislative power to prevent 
provincial and communal councils from exceeding their powers and 
from acting against the general welfare. 

Art. 109. The keeping of the civil register is exclusively the duty 
of the communal authorities. 

TITLE IV. FINANCES 

Abt. 110. No tax for the benefit of the state shall be imposed except 
by law. 

No provincial charge or tax shall be imposed without the consent of 
the provincial coimcil. 

The law shall determine the exceptions which experience shall show 
to be necessary in regard to provincial and communal taxes. 

Abt. 111. Taxes for the benefit of the state shall be voted annually. 

The laws which impose such taxes- shall remain in force for one year 
only unless they are re-enacted. 

Art. 112. No privilege shall be established with regard to taxes. 

No exemption or abatement of taxes shall be established except by 
law. 

Art. 113. Beyond the cases expressly excepted by law, no payment 
shall be exacted of any citizen other than taxes levied for the benefit of 
the state, of the province, or of the commune. No change shall be 
made in the existing system of polders * and waleringen * which remain 
subject to ordinary legislation. 

Art. 114. No pension or gratuity shall be paid out of the public 
treasury without the authority of law. 

Art. 115. Each year the Houses shall enact the law of accounts and 
vote the budget. 

All the receipts and expenditures of the state shall be contained in the 
budget and in the accounts. 

Art. 116. The members of the Court of Accounts shall be appointed 
by the House of Representatives, and for a term fixed by law. 

This court shall be intnisted with the examination and settlement of 
the accounts of the general administration and of all persons account- 
able to the public treasury. It shall see that no item of the expenditures 
of the budget is overdrawn and that no transfer takes place. It shall 
audit the accounts of the different administrative organs of the state, 
and shall gather for this purpose all information and all necessary vouchers. 
The general accounts of the state shall be submitted to the House with 
the comments of the Court of Accounts. 

1 Polder* aro lands reclaimed from the sea by dikes. The owners of these lands are 
grouped into associations for the maintenance of the dikes and are required by law to 
bear the expense of such maintenance. 

* Watrringm arc associations formed for the purpose of irrigating and draining lands 
reclaimed from the sea. They have power to raise funds by taxing the lands i^eoted 
by such improvements. 
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[~This court ehatl be organized by kw. 

Abt. 117. The salaries and penaions of the ministers of religion shall 
be paid by the state; the sums neceaaary to meet this expenditut 
libe entered annually in the budget.' 

TITLE V. THE ARMY 

Art. 118. The method of reeruiting the army shall be determined ' 
by law, The laws shall also regulate the promotion, the rights, and 
the duties of soldiers. 

Art. 119. The army contingent shall be voted annually. The law 
which Gxcs it shall remmn in foree for one yeor only, unless re-enacted. 

Abt. 120. The organization and the duties of the armed poUco shall J 
be Heated by law. I 

Abt. 121. No foreign troops shall be admitted into the service of the 1 
state, to occupy or to cross its territory exeept by virtue of law, 1 

Art. 122. There shall be a citisen militia, the organization of which 
shall be regulated by law. 

The officers of all grailes, at least as high as that of captain, shall be 
chosen by the miUtia, with such exceptions as may be judged necessary 
for accounts. 

Art. 123. The militia shall not be brought into active s 
cept by virtue of law. 

Abt. 124, Soldiers shall not be deprived of their grades, honors, or J 
ions esccpt in the manner prescribed by law. 
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TITLE VI. GENERAL PROVISIONS 



AnT. 125. The Belgian nafion adopts for its colors red, yellow, and J 
block, and tor the coat of anus of the kingdom the Belgian lion, with | 
the motto, " Union Gives Strength." 

Art. 126. The city of Brussels is the capital of Belgium and the 
seat of govenuncnt. 

Art. 127. No oath shall be imposed except by virtue of law. The 
form of the oath shall also be determined by law. 

Art. 128. Every foreigner within the territory of Belgium shall 
enjoy protection of his person and property, cseept as otherwise estab- 
lished by law. 

Art. 129, No law, ordinance, or regulation of the general, provincial, 
or communal government ehall bo obhgatory until after having been 
published in the manner prescribed by taw. 

Art. 130. The constitution shall not be suspended, either in whole 

> Thu eluue ii intarpnted to apply oiJy to tbi* deoaniliutloiiB rMomiinl by luir <» 
BeJiium in 1830; theae are th« Catliotic. Protcalut Evaogolicsl. Angjlcan, aad Jowlah; 

■Jmoat Ihe whole of the Beleian popufatioji Ia Cuthi^io. So mmialer ia HiUUvd lo it 
■alary. O) ^f ba muot r^txivo Jjoi-dh from tt paTK)ii practisiDf a protnaLuu wittiout Ipnl 
■ullioiiiaLion; (2) if. briat a FoKiEner. he p«rforma the laisuurial lunclionn wilLgul UM , 
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TITLE Vn. THE REVISION OP THE CONSTITUTION 

Art. 131. The legislative power has the rigjit to declare thai a r»> 
vision of such constitutional provisions as it shall designate is in ofder. 

After this declaration the two Houses are ipw fado diaaolved. 

Two new Houses shall then be summoned, in conformity with Art. 7L 

These Houses, with the approval of the King, shall then act upon the 
points submitted for revision. 

In this case the Houses shall not deliberate unless at least two-thirds 
of the members of each are present, and no amendment AaJl be adapted 
unless it is supported by at least two-thirds of the votes. 

TITLE VIII. TEMPORARY PROVISIONS 

Abt. 132. For the first choice of a head of the state the fiist pro- 
vision of Art. 80 may be neglectjed. 

Abt. 133. Foreigners established in Belgium before January 1, 1814, 
and who continue to reside therein, shall be considered Belgians by birth, 
upon condition that they declare their intention to take advantage of 
this provision. 

Such declaration shall be made within six months after this constitu- 
tion goes into effect, if the foreigners are of age, and, if they are minors, 
within the year after attaining their majority. 

This declaration shall be made before the provisional authority of the 
province where they reside. 

It shall be made in person or by an agent having a special and au- 
thentic authorization. 

Art. 134. Until further provision by law, the House of Representa- 
tives shall have discretionary power to accuse a minister, and the Court 
of Cassation to try him, find the offense, and fix the penalty. 

Nevertheless the penalty shall not extend further than removal from 
office, without prejudice to the cases expressly provided for by the penal 
laws. 

Art. 135. The personnel of the courts shall be maintained as it now 
exists, until further provision has been made by law. 

Such a law shall be enacted during the first legislative session. 

Art. 136. A law, passed during the first legislative session, shall 
provide for the manner of the first nomination of members of the Court 
of Cassation.* 

Art. 137. The fundamental law of August 24, 1816, and the pro- 
vincial and local statutes are abolished. However, the provincial and 
local authorities shall retain their powers until a law shall make other 
provision. 

Art. 138. As soon as this constitution goes into effect all laws, 
decrees, orders, regulations, and other instruments contrary thereto 
are abrogated. 

i Art. 09 provides for subaequont appointmaoti. 
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( SUPPLEMENTARY PR0VI810N 

Avr. 139. The National Congrefls declares that it is neoessa 
provide for the following objects, by separate laws and as soon as pos 
* 1) The press. 

'* 2) The organisation of the jury. 
^ 8) The finances. 
' 4) ProTindal and communal organisation. 

5) The responsibility of ministers and of other officers. 

6) The judicial organisation. 

7) The revision of the pension list. 

8) Measures proper to prevent the abuse of cumulative office-hoi 

9) The revision of the laws of bankruptcy and of suspension. 

10) The organisation of the army, the ri^ts of advancement a 
retirement, and the military penal code. 

11) The revision of the codes. 
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CONSTITUTION OF JAPAN* 
(February 11, 1889) 

CHAPTER I. TEraS EMPEBOR 

Articlb 1. The Empire of Japan shall be reigned over and governed 
by a line of emperors unbroken for ages eternal. 

Art. 2. The imperial throne shall be succeeded to by imperial male 
descendants, according to the provisions of the Imperial House Law.' 

Art. 3. The Emperor is sacred and inviolable. 

Art. 4. The Emperor is the head of the Empire, combining in him- 
self the righta of sovereignty, and exercises them, according to the pro- 
visions of the present constitution. 

Art. 6. The Emperor exercises the legislative power with the con- 
sent of the Imperial Diet. 

Art. 6. The Emperor gives sanction to laws, and orders them to 
be promulgated and executed. 

Art. 7. The Emperor convokes the Imperial Diet, opens, closes, and 
prorogues it, and dissolves the House of Representatives. 

Art. 8. The Emperor, in consequence of an urgent necessity to 
maintain public safety or to avert public calamities, issues, when the 
Imperial Diet is not sitting, imperial ordinances in the place of laws. 

Such imperial ordinances are to be laid before the Imperial Diet at 
its next session, and when the Diet does not approve the said ordinances 
the government shall declare them to be invalid for the future. 

Art. 9. The Emperor issues, or causes to be issued, the ordinances 
necessary for^ho carrying out of the laws, or for the maintenance of the 
public peace and order, and for the promotion of the welfare of the 
subjects. But no ordinance shall in any way altier any of the existing 
laws. 

Art. 10. The Emperor determines the organization of the different 
branches of the administration, and the salaries of all civil and military 

1 This text has boen adopted almost without change from the official' English trans- 
lation issued from Tokyo in 1880; the difficulty of obtaining revision makes it necessary 
to ffivo this constitution in the untechnical lan^age in which it here appears. 

* By the Imperial House Law the succession is m the male descendants of the Emperor, 
in aorordanoe with the law of primoRenituro; when the Emperor has no descendants the 
crown Koes to the male relative of the nearest collateral nutle line. [From "Modem Con- 
■titutitions," by Walter Fairleigh Dodd, University of Chicago Press.] 
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officera, and appointB aiici distniBars the aame. Exceptioi 
provided Tor in the preaeot constilution or in other laws shall be in ac- 
cordance with the respective provisions (bearing thereon). 

Aht. 11. The Emperor hoe the supreme comEuaad of the army and 
navy. 

Art. 12. The Emperor determines the organization and peace sland- 
ing t^ the army and navy. 

Art. 13. "Hie Emperor declares war, makes peace, and concludes 
Ireatiee. 

Art. 14. The Emperor proclaimB a state of siege. 

The conditiutts and effects of a state of siege shall be determined by 

Art. 15. The Emperor confers titles of nobility, rank, orders, and 
other marks of honor. 

Art. 16. The Emperor orders amnesty, pardon, commutation of 
punishment, and rehabilitation. 

Art. 17. A regency shall be instituted in conformity with the pro- 
visions of the Imperial House Law. 

The regent shall exercise the powers appertaining to the Emperor, 
in his name. 
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Art. 18. The conditions neoeasary for being a Japanese subject 
shall bo determined by law. 

Art. 19. Japanese subjects may, according to qualiiications deter- 
mined in laws or ordinances, be appointed to civil OT military offices 
cqu^y, and may fill any other public offices. 

Art. 20. Japanese subjects ore amenuble to service in the army <n J 
navy, according to the provisions of law. m 

Art. 21. Japanese subjects are amenable to the duty of paying taxe%l 
Booording to the provisions o( law. U 

Art. 22. Japanese subjects shall have the liberty of abode and OM 
ohanginK the same within the limits of law. M 

Art. 23. No Japanese subject shall be arrested, detained, tried, twM 
punished unless according to law. I 

Art. 24. No Japanese subject abnil be deprived of his right of beinca 
tried by the judges determined by law. I 

Art. 25. Except in the cases provided for in the law, the house oCfl 
ao Japanese subject shall be entered or searched without his consent. ■ 

Art. 26. Except In the caacs mentioned In the law, the secrocy of tbttfl 
letters of every Japanese subject shall remain inviolable. M 

.Art. 27. The right of property of every Japanese subject shattfl 
remiun inviolable. t 

Measures necessary to be taken for the public benefit shall be pro- 
vided for by low. 

Art. 2S. Japanese subjects sh.ill, within limits not prejudiciul to 
peace and order, and not antagonisl ic to their duties as subjects, enjoy 
freedom of rehglous belief, J 
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Axr. 3X The Lnperial Diet ahall rrmwnt of two Hoosea, a Hoose of 
IV<x> and a Hoose of BepteaeniadTea.^ 

Aar. 34. The Hooae of Feoa riiall, in aceofdanee with the ordinance 
uan fillin g the Hooae of Fcen, be co mpoaed of the membesB of the im- 
perial Camihr, of the orden of nobOity, and of those penons who have 
been nomiaated thereto by the Emperor.' 

Akt. 35. The Hooae of B tptiaLut atiTeB diall be oomposed of mem- 
bers elected by the people, according to the provisioDa of the election 
law* 

Abt. 38. No one shall at one and the same time be a member of 
boch Hooses. 

Aht. 37. Every law reqaires the consent of the Imperial Diet. 

Abt. 38. Both Houses shall vote upon projects of law submitted to 
them bv the pDvemment, and may respectively initiate projects of law. 

Abt. 39. A biH which has been rejected by dther the one or the 
other of the two Houses shall not be again brought in during the same 
session. 

Abt. 40. Both Houses may make representations to the government 
as to laws or upon any other subject. \Vhen, however, such represents 
tions are not accepted, they cannot be made a second time during the 
same session. 

Abt. 41. The Imperial Diet diall be convoked every year. 

Abt. 42. A session of the Imperial Diet shall last during three 

> The internal onpuiuation of the two Hooaes is regulated by the Law of the Housea, 
of February 11. 1S>^. By Art. 3 of thia law it is provided that "the president and vicc- 
preaident of the House of Repreaentatives shall both of them be nominated by the 
Emperor from among three candidates respectively elected by the House feu* each of 
those offioea." 

» See impeiial ordinance concerning House of Peers, p. 390. 

* The election law of 1889 waa amended in 1900. At preaent the right to vote is en- 
joyed by male subjects twenty-five years of age, who have resided in the election dis- 
trict for one jrear, and pay a tax of ten yen (about five dollars). Before 1900 the tax 
qualification was fifteen yen. On account of the relative poverty of the people the 
present tax qtutlification limits the suffrage to a small proportion of the adult male 
population. In general all male subjects thirty years of age are eligible as representa- 
tives: the representatives are chosen in single election districts. [From "Modern Con* 
Btitutiona." by Walter Fairleigh Dodd, University of Chicago Preas.] 
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tnonUiB. In caae oT ncce«sity, Ihc duralion o 
lonped by imperial order. 

AJbt. 43. When uq^nt necMsity arises, an extraordinary ; 
may be convoked, in itddil.inn to the ordinary one. 

The duration ot an extraordinary seesion shall be deteni 
perial order. 

Art. 44. The opening, closing, prolongation of BeBsion, or proroga^ I 
tion of the ImpRrial Diet, shall be effected aimultaneoUBly for both Houhpb. | 

In ease the House of Repreaentativee hoe been ordered to dissolve, the j 
House of Peers shall at the some time be prorogued. 

Art. 45. When the House of RepreBentatiTes has been ordered to | 
dissolve, membcrB shall be caused by imperial order to be newly elected, 
and the new House shall be convoked within £ve months from the day 
of dissolution. 

Art. 4(1. No debate tihall be opened and no vote shall be taken ii 
either House of the Imperial Diet, unless not less than one-third of the 
whole number ot the members thereof is preecnt. 

Akt. 47. Votes shall be taken in both Houses by absolute maioritjr. 
In the case of a tie, the president shall have the cnstlng voto. 

Art. 48. The deliberations of both Housea shall be held in public I 
The deliberations may, however, upon demand of the government or I 
by resolution of the Houae, be held in secret sitting. 

Art. 49. Both Houses of the Imperial Diet may respectively present I 
addresses to the Emperor. 

Art. 50. Both Houaea may receive petjtions presented by Bubjecta. 

AfiT. 51. Both Houses may enact, besides what is provided for in 
the present constitution and in the Law of the Houses, rules necessary j 
for the management of their internal affaire. 

Art. 52. No member of either House shall be held responsible out- 
side the respective Housee for any opinion uttered or for any vote given 
in the House. When, however, a member himself has given publicity to 
his opinions by public speech, by documents in print or in writing, or 
by any other similar means, he ^lall, in the matter, be amenable ti 
general law. 

Art, 53. The members of both Houses shall, during the Hpssioi 
free from arrest, unless with the consent of the Rouse, except in i 
where taken in fiagrante dtlicto, or of offenses connected with a state of | 
internal commotion or with a foreign trouble. 

Akt. 54. The ministers of state and the delegates of the gavero- 
mtSit may, at any time, take seats and speak in either House. 

^^|vft»T. 65. The respective ministers of state shall give thai advioa J 
to the Emperor, and be responsible for it. 

All laws, imperial ordinances, and Imitcrial rescripts of whatever kind,.] 
that relate to the affairs of state, require the countersignature of a, I 
ininisl.er of citate. 

rivy Council shall, in accordance 
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for the organization of the Privy Council, deliberate upon important 
matters of state, when they have been consulted by the Emperor. 

CHAFTEB V. THB JUDICIAL POWER 

Art. 57. The judicial power shall be exercised by the courts of law 
according to law, in the name of the Emperor. 

The organization of the courts of law shall be determined by law. 

Abt. 58. The judges shall be appointed from among those ^dio 
possess proper qualifications according to law. 

No judge shajl be deprived of his position, unless by way of criminal 
sentence or disciphnary punishment. 

Rules for disciplinary punishment shall be determined by law. 

Art. 59. Trials and judgments of a court shall be conducted pub- 
licly. When, however, there exists any fear that such publicity may 
be prejudicial to peace and order, or to the maintenance of public moral- 
ity, the public trial may be suspended by provision of law or by the 
decision of the court. 

Art. 60. All matters that fall within the competency of special 
tribunals shall be specially provided for by law. 

Art. 61. No suit which relates to rights alleged to have been in- 
fringed by the illegal measures of the executive authorities, and which 
should come within the competency of the Court of Administrative 
Litigation specially established by law, shall be taken cognizance of by 
a court of law. 

chapter VI. FINANCE 

Art. 62. The imposition of a new tax or the modification of the 
rates (of an existing one) shall be determined by law. 

However, all such administrative fees or other revenue having the 
nature of compensation shall not fall within the category of the above 
clause. 

The raising of national loans and the contracting of other liabilities 
to the charge of the national treasury, except those that are provided 
in the budget, shall require the consent of the Imperial Diet. 

Art. 63. The taxes levied at present shall, in so far as they are not 
remodeled by a new law, be collected according to the old system. 

Art. 64. The expenditure and revenue of the state require the con- 
sent of the Imperial Diet by means of an annual budget. 

Any and all expenditures exceeding the appropriations set forth in 
the titles and paragraphs of the budget, or that are not provided for in 
the budget, shall subsequently require the approbation of the Imperial 
Diet. 

Art. 65. The budget shall be first laid before the House of Repre- 
sentatives. 

Art. 66. The expenditures of the Imperial House shall be defrayed 
every year out of the national treasury, according to the present fixed 
amount for the same, and shall not require the consent thereto of the 
Imperial Diet, except in case an increase thereof is found necessary. 
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Abt. 67. Thoee erpcnditurea already fixed and baaed upon thtt powen 
btlonging to the Emperor by the constitiitioti, and such cxpenditurea as 
may have arisen by the effect of law, or tliat relate to the legal obligationa 
o[ the government, shall neither be rejected nor reduced by the Imperial 
Diet without the concurrence of the government. J 

Art. <>B. In order to meet special requirements, the govemmentl 
may ask the cooeent of the Impend Diet to a certain amount as a con-1 
tinuing expenditure Tund, for a previously fixed number of years. I 

Art, 09. In order to supply deficiencies which iu-c unavoidable in 
the budget, and to meet requirements unprovided for in the same, a 
reserve fund shall be provided in the budget. 

Abt. 70. When the Imperial Diet cannot be convoked, owing to 
the external or internal condition of the country, in case of urgent 
need for the maintenance of public safety the government may enact all 
necessary financial measures by means of an imperial ordinance. 

In the case mentioned in the preceding clause, the matter shall be 
submitted to the Imperial Diet at its next session, and its apjirobation i 
Bhall be obtained thereto. I 

Art. 71. When the Imperial Diet boa not voted on the budget, or I 
when the budget has not been brought into actual exiatence, the govern' I 
ment shall carry out the budget of the pr(K;eding year. 

Art. 72. The final account of the expenditures and revenue of thu 
slate shall be verified and confirmed by the Board of Audit, and it shall 
be submitted by the government to the Imperial Diet, together with , 
the report of verification of (he said board. j 

The organixution and competency of the Board of Audit shall be I 
determined by a special low. I 

CHAPTER VII. SUPPLEMENTARY RULES I 

Art. 73. When it may become neeetwary in future to amend the I 
provisions of the present constitution, a project to that effect shall bft M 
submitted to the Imperial Diet by imperial order. I 

In the above caee, neither House shall open the debate unless not lesB J 
than two-thirds of the whole number of members are present, and no M 
amendment shall be passed unless a majority of not less than two-thirda J 
of the members present is obtained. I 

Art. 74. No modification of the Imperial House Law shall be T»- 1 
quired to be submitted to the deliberation of the Imperial Diet. M 

No provision of the present constitution can be modified by the Im- ■ 
perial House Law. I 

Art. 75. No modification shall be introduced into the constitution, M 
or into the Imperial House Law, during the lime of a regency. ■ 

Art. 78. Existing legal enactments, such sa laws, regulations, ordi' I 
nances, or by whatever names they may be called, shall, so far as they 
do not conflict with the present constitution, continue in force. 

All existing contracts or orders, that entail obligations upon the 
govemmeni, and that are connected wilb expenditure, shall come within 
the scope of Art. 67. J 
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IMPERIAL ORDINANCE CONCERNING THE HOUSE OF PEERS 

Abticlb 1. The House of Peers shall be composed of the foUowing 

members: 

1) The members of the imperial family. 

2) Princes and marquises. 

3) Counts, viscounts, and barons who have been electee} thereto by 
the members of their respective orders. 

4) Persons who have been specially nominated by the ESmperor, on 
account of meritorious services to the state or of erudition. 

5) Persons who have been elected, one member for each Fu (city) 
and Ken (prefecture), by and from among the taxpayers of the hi^est 
amount of direct national taxes on land, industry, or trade therein, and 
who have afterward been appointed thereto by the Emperor. 

Art. 2. The male members of the imperial family shall take seats 
in the House on reaching their majority. 

Art. 3. The members of the orders of princes and of marquises shall 
become members on reaching the full age of twenty-five years. 

Art. 4. The members of the orders of counts, viscounts, and barons 
who, after reaching the full age of twenty-five years, have been elected 
by the members of their respective orders, shall become members for 
a term of seven years. Rules for their election shall be speciaDy deter- 
miaed by imperial ordinance. 

The number of members mentioned in the preceding clause shall not 
exceed one-fifth of the entire number of the respective orders of counts, 
viscounts, and barons. 

Art. 6. Any man of above the age of thirty years, who has been 
appointed a member by the Emperor for meritorious services to the 
state or for erudition, shall be a life member. 

Art. 6. One member shall be elected in each Fu and Ken from among 
and by the fifteen male inhabitants thereof of above the full age of thirty 
yoars paying therein the highest amount of direct national taxes on land, 
industry, or trade. When the person thus elected receives his appoint- 
ment from the Emperor, he shall become a member for the term of seven 
years. Rules for such elections shall be specially determined by imperial 
ordinance. 

Art. 7. The number of members appointed by the Emperor for 
meritorious services to the state, or for erudition, or from among men 
paying the highest amount of direct national taxes on land, industry, 
or trade in each Fu or Ken, shall not exceed the number of the members 
having the title of nobility. 

Art. 8. The House of Peers shall, when consulted by the Emperor, 
pass upon rules concerning the privileges of the nobility. 

Art. 9. The House of Peers decides upon the qualification of its 
members and upon disputes concerning elections thereto. The rules 
for those decisions shall be resolved upon by the House of Peers and sub- 
mitted to the Emperor for his sanction. 

Art. 10. When a member has been sentenced to confinement, or 
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to any severer punishment, or has been declared bankrupt, he shall be 
expelled by imperial order. 

With respect to the expulsion of a member, as a disciplinary punish- 
ment in the House of Peers, the president shall report liie facts to the 
Emperor for his decision. 

Any member who has been expelled shall be incapable of again becom- 
ing a member, unless permission iso to do has been granted by the Em- 
peror. 

Art. 11. The president and vice-president shall be nominated by 
the Emperor, from among the members, for a term of seven years. 

If an elected meihber is nominated president or vice-president, he 
shall serve in that capacity for the term of his membership. 

Art. 12. Every matter other than those for which provision haa 
been made in the present imperial ordinance shall be dealt with accord- 
ing to the provisions of the Law of the Houses. 

Art. 13. When in the future any amendment or addition is to be 
made to the provisions of the present imperial ordinance the matter 
shall be submitted to the vote of the House of Peers. 
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